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Chapter 1: Introduction 

1.1 Title 

The application of the best interests of the child principle in the adjudication of child 

abduction cases in the South African courts 

1.2 Keywords 

Best interests of the child; parental child abduction; section 28(2) of the Constitution of 

the Republic of South Africa, 1996; the Hague Convention on the Civil Aspects of Child 

Abduction; international child law. 

1.3 Problem statement 

1.3.1 Best interests of the child 

The best interest of the child is of paramount importance in every matter concerning the 

child.1 The concept is complex but inescapable in these times,2 having been described as 

the golden term that runs through all matters involving children.3 

1.3.1.1 International law 

The best interest of the child appears in numerous international treaties which South 

Africa has ratified, namely the United Nations Convention on the Rights of the Child,4 the 

African Charter on the Rights and Welfare of the Child 5 and the Hague Convention on 

the Civil Aspects of International Child Abduction.6 

 

1 Section 28(2) of the Constitution of the Republic of South Africa, 1996 (hereafter referred to as the 
Constitution). 

2 General Comment No 14 of the CRC (2013) para IV – A (3). 
3 Clark 2000 Stell LR 3. 
4 See article 3. 
5 See article 4. 
6 See the preamble of the Convention. 
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1.3.1.1.1 United Nations Convention on the Rights of the Child 

The United Nations Convention on the Rights of the Child (hereafter referred to as the 

CRC)7 was formally adopted by the General Assembly of the United Nations on 20 

November 1989 and came into effect on 2 September 1990. South Africa became a 

signatory to the CRC on 29 January 1993 whereafter it ratified it on 16 June 1995. The 

CRC is the most comprehensive international treaty on the rights of the child8 and also 

the most accepted human rights treaty globally.9 The CRC is the international standard 

on children's rights.10  

There are four guiding pillars within the instrument, namely the best interests of the 

child,11 non-discrimination,12 survival and development,13 and child participation.14 The 

CRC dictates that the best interests of the child must be a primary consideration in all 

actions concerning the child.15 The term "best interests" is not defined, but it is advised 

that the concept should be: 

… adjusted and defined on an individual basis, according to the specific situation of the 
child or children concerned, taking into consideration their personal context, situation 
and needs.16 

It must be noted that the CRC specifically refers to "all actions concerning the child". This 

means that every single action taken in relation to a child must be done so with regard 

to the best interests of that child as a primary consideration.17 The word "actions" mean 

decisions, acts, conduct, proposals, services, procedures and other measures.18 

 

7  The United National Convention of the Child, 1989. 
8 Ferreira 2010 THRHR 203. 
9 Ferreira 2010 THRHR 203. 
10 Brandt v S [2005] 2 All SA 1 (SCA) para 7. 
11 Article 3 of the CRC. 
12 Article 2 of the CRC. 
13 Article 6 of the CRC. 
14 Article 12 of the CRC. 
15 Article 3(1) of the CRC reads: "In all actions concerning children, whether undertaken by public or 

private social welfare institutions, courts of law, administrative authorities or legislative bodies, the 
best interests of the child shall be a primary consideration." 

16 General Comment No 14 of the CRC (2013) para 3. 
17 General Comment No 14 of the CRC (2013) para 1(a). 
18 General Comment No 14 of the CRC (2013) para 1(a). 
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1.3.1.1.2 African Charter on the Rights and Welfare of the Child 

In order to address Africa's specific problems, representatives of the Organisation of 

African Unity (now called the African Union) negotiated and drafted a children's rights 

instrument, which reflected issues that were of particular interest to Africa.19 This 

instrument culminated in the African Charter on the Rights and Welfare of the Child 

(hereafter referred to as the ACRWC).20 South Africa signed the ACRWC on 10 October 

1997 and ratified it on 7 January 2000. As with the CRC, there are four core values 

underlying the ACRWC, namely non-discrimination,21 the best interests of the child,22 the 

right to survival and development and protection,23 and participation.24 The ACRWC 

provides that the best interests of the child must be the primary consideration in all 

actions concerning the child.25 The best interests of the child includes the child's short-

term, medium-term and long-term interests.26 As with the CRC, the ACRWC also refers 

to "in all actions concerning the child". This includes all action taken by both private and 

public institutions27 and extends to every conceivable domain therein.28 

1.3.1.1.3 Hague Convention on the Civil Aspects of International Child Abduction 

The Hague Convention on the Civil Aspects of International Abduction (hereafter referred 

to as the Convention)29 was adopted by the Hague Conference on Private International 

Law on 24 October 1980 and came into force on 25 October 1980.30  The Convention 

seeks to protect children from the harmful effects of their wrongful removal and retention 

by parents across international borders.31 South Africa ratified the Convention in 1996 

and enacted it into domestic law through the Hague Convention on the Civil Aspects of 

 

19 African Union 2024 www.https://au.int. 
20  The African Charter on the Rights and Welfare of the Child, 1990. 
21 Article 3 of the ACRWC. 
22 Article 4(1) of the ACRWC. 
23 Article 5 of the ACRWC. 
24 Articles 4(2) and 7 of the ACRWC. 
25 Article 4(1) reads: "In all actions concerning the child undertaken by any person or authority the best 

interests of the child shall be the primary consideration." 
26 General Comment No 5 of the ACRWC (2018) para 12. 
27 General Comment No 5 of the ACRWC (2018) para 11. 
28 General Comment No 5 of the ACRWC (2018) para 11. 
29  The Hague Conference on Private International Abduction, 1980. 
30 Davel and Skelton Commentary on the Children's Act 17-2. 
31 HCCH 1951–2024 Hague Conference on Private International Law. 

http://www.https/au.int
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International Child Abduction Act 72 of 1996 (hereafter referred to as the Hague 

Convention Act). This Act was repealed by the Children's Act 38 of 2005 (hereafter 

referred to as the Children's Act). However, it incorporated the provisions of the 

Convention in Chapter 17. The Convention creates a mechanism for courts within member 

states to order the return of a child to its country of residence in instances where the 

child has been abducted by a parent to another country. In its preamble, the Convention 

firmly acknowledges that the best interests of children are of paramount importance in 

matters relating to their custody. The Convention does not, however, dictate that a 

member state subscribing to the Convention must apply the best interests of the child 

standard when deciding as to whether or not to order the return of a child to its country 

of habitual residence in circumstances of its wrongful removal. 

1.3.1.1.4 Discussion of sections 231(5) and 39(a), (b) and (c) of the Constitution 

Section 231(5) of the Constitution declares that any international agreement to which 

South Africa was a signatory prior to the enactment of the Constitution remains binding. 

This means that the Convention remained binding on South Africa, having been ratified 

and enacted before 10 December 1996. South Africa ratified the CRC before the 

enactment of the Constitution and the ACWRC thereafter. Section 233 of the Convention 

states that insofar as the interpretation of law is concerned, preference must be given to 

an interpretation that is consistent with international law and not an interpretation that 

is inconsistent with it. Section 39(1)(b) and (c) of the Constitution makes it clear that any 

court, tribunal or forum must consider international law when having to interpret a right 

contained in the Constitution. The principles embodied in international law form an 

important tool in the interpretation of the best interests of a particular child within a South 

African context.32  South Africa's commitment to adhering to its international obligations 

is evident from section 2(c) of the Children's Act wherein it states that one of the Act's 

objectives is 

… to give effect to the Republic's obligations concerning the well-being of children in 
terms of international instruments binding on the Republic. 

 

32 Ferreira 2010 THRHR 202. 
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Regarding the above, the principles embodied in international law insofar as the best 

interests of a child is concerned, cannot be avoided. 

1.3.1.2 Best interests of the child within a South African legal context 

1.3.1.2.1 Introduction 

The principle of the best interest of the child  is not a foreign concept in South African 

law.33 It is rooted in the common law, but when the Constitution was enacted, this 

principle became a right.34  Subsequent to the Constitution being enacted, the Children's 

Act was implemented, and deals extensively with the best interest principle .35 There is a 

plethora of jurisprudence writings that focus on the best interest principle, as will become 

evident throughout this study. 

1.3.1.2.2 Development 

The best interest of the child standard is entrenched in South African law.36 The standard 

does not originate from statute but was established through the development of case law 

from the early 1900s onwards.37 Whilst the standard was generally applied in custody 

cases, children did not acquire the right to have their best interests considered until the 

enactment of the Constitution.38 The new constitutional era enlarged the scope of a child's 

best interests greatly.39 The Constitution of the Republic of South Africa, 1996 (hereafter 

referred to as the Constitution) was enacted into South African law on 10 December 1996. 

The Constitution is the supreme law40 of the land and includes a standalone right41 in 

section 28(2) in42 that: 

… a child's best interests are of paramount importance in every matter concerning the child. 

 

33 Ozah and Hansungule "Upholding the Best Interests of the Child" 283–284. 
34 Ozah and Hansungule "Upholding the Best Interests of the Child" 283–284. 
35 Children's Act references the best interest of a child 57 times. 
36 Skelton 2019 De Jure 557. 
37 Skelton 2019 De Jure 558. Also see Cronje v Cronje 1907 TS 871 at 874; Tabb v Tabb 1909 TS 1033 

at 1037; Mathews v Haswari 1937 WLD 110 at 111; Christian v Christian 1945 TPD 434 at 437; Fletcher 
v Fletcher 1948 1 SA 130 (A) at 144–145; Kaiser v Chambers 1969 4 SA 224 (C) para 228F. 

38 Skelton 2019 De Jure 558. 
39 S v M (Centre for Child Law as Amicus Curiae) 2008 3 SA 232 (CC) para 12. 
40 See s 2 of the Constitution. 
41 Minister of Welfare and Population Development v Fitzpatrick 2000 3 SA 422 (CC) para 17. 
42 Chapter 2 of the Bill of Rights. 



 
6 

It was established in earlier judgments handed down in the Constitutional Court43 that 

the right is not only applied in cases related to those listed in section 28(1)44 of the 

Constitution, but to all other cases as well. Attention must be given to the fact that section 

28(2) specifies "in every matter concerning a child". This means that the standard should 

not only be applied when dealing with family law disputes, but to all disputes where 

children are involved,45 including procedural issues.46 

The Children's Act was enacted on 1 April 2010 and re-enforces the best interests 

standard. Section 9 states that: 

In all matters concerning the care, protection and well-being of a child the standard that the 
child's best interest is of paramount importance, must be applied.  

South Africa's obligations under international law are repeatedly referenced in the 
Children's Act and it is specifically included as an object of the Act to:[g]ive effect to 

the Republic's obligations concerning the well-being of children in terms of international 
instruments binding the Republic. 

The concept of the best interest standard has not been constitutionally defined and 

requires interpretation by the judiciary47 in regard to the list of factors set out in section 

7 of the Act. Section 7 does not define best interests but gives a list of factors to be taken 

into account in reaching a determination as to what is in a child's best interests. The CRC 

suggests that the concept should be adjusted and defined on a case-by-case basis 

according to the situation that a specific child finds itself in.48 Such flexibility allows for 

 

43 Minister of Welfare and Population Development v Fitzpatrick 2000 3 SA 422 (CC) para 19. 
44 Section 28(1) states that: "Every child has the right – (a) to a name and a nationality from birth; (b) 

to family care or parental care, or to appropriate alternative care when removed from the family 

environment; (c) to basic nutrition, shelter, basic health care services and social services; (d) to be 

protected from maltreatment, neglect, abuse, degradation; (e) to be protected from exploitative labour 
practices; (f) not to be required or permitted to perform work or provide services that – (i) are 

inappropriate for a person of that child's age, (ii) place at risk the child's well-being, education, physical 
or mental health or spiritual, moral or social development; (g) not to be detained except as a measure 

of last resort, in which case, in addition to the rights a child enjoys under sections 12 and 35, the child 
may be detained only for the shortest appropriate period of time, and has the right to be – (i) kept 

separately from detained persons over of 18 years; and (ii) treated in a manner, and kept in conditions, 

that take account of the child's age; (h) to have a legal practitioner assigned to the child by the state, 
and at state expense, in civil proceedings affecting the child, if substantial injustice would otherwise 

result; and (i) not to be used directly in armed conflict, and to be protected in times of armed conflict". 
45 Muller & Tait 1999 De Jure 322-329. 
46 Heaton 2009 JJS 3. 
47 Ferreira 2010 THRHR 202. 
48 General Comment No 14 of the CRC (2013) para IV – (A) (3). 
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greater responsiveness to real-life situations of individual children.49 The Constitutional 

Court has held that the inherent flexibility of the best interests standard is the source of 

its strength and that the "indeterminacy of outcome is not a weakness".50 Since the 

enactment of the Constitution, there have been many landmark cases on the best 

interests of minor children and the meaning thereof, including the decision of S v M,51 in 

which it was held that: 

A truly principled child-centred approach requires a close and individualized examination 
of the precise real-life situation of the particular child involved. To apply a pre-
determined formula for the sake of certainty, irrespective of the circumstance, would, in 
fact be contrary to the rights of the child concerned. 

It is therefore no longer acceptable to apply general rules, theories, presumptions or 

preferences to matters involving children but rather an individualised and contextualised 

evaluation of individuals.52 

1.3.1.3 Conclusion 

The best interest of the child principle is the most important consideration in all matters 

concerning children.53 The concept is flexible, adaptable54 and inescapable. The best 

interests of a particular child will be determined on a case-by-case basis based on unique 

circumstances.55  The development of the best interest principle will be addressed in 

detail in Chapter 2. 

1.3.2 International child abduction within a South African context 

1.3.2.1 Introduction 

The Hague Convention on the Civil Aspects of International Child Abduction (hereafter 

referred to as the Convention) was adopted by the Hague Conference on Private 

 

49 General Comment No 14 of the CRC (2013) para IV – (A) (4). 
50 S v M (Centre for Child Law as Amicus Curiae) 2008 3 SA 232 (CC) para 24. 
51 2008 3 SA 232 (CC) para 24. 
52 Heaton 2009 JJS 15. 
53 Heaton South African Family Law 171. 
54 General Comment No 14 of the CRC (2013) para IV – 1. 
55 Bekink 2004 De Jure 40. 
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International Law on 24 October 1980 and implemented  on 25 October 1980.56 The 

Convention was necessitated by the modern world, in which foreign travel, dual 

nationality and bi-national marriages have become a common occurrence.57 This has 

resulted in an enabling environment in which children can be moved across borders with 

ease.58 The Convention seeks to combat international child abduction59 that has escalated 

globally in the last few decades.60 The Convention created an international remedy, or 

mechanism, in which children could be returned to their habitual place of residence if 

wrongfully removed by one of their parents.61  The Convention was first enacted into 

South African law on 1 October 199762 through the Hague Convention Act.63 When the 

Children's Act64 came into operation it repealed the Hague Convention Act and replaced 

its provisions with sections 274-280 read together with schedule 2 of the Children's Act.65  

The important features of the Convention will be addressed comprehensively in Chapter 

3.   

1.3.2.2 Case law 

1.3.2.2.1 Sonderup v Tondelli66 

In 2000 in Sonderup v Tondelli67 the Constitutional Court had to determine whether the 

return mechanism created by the Hague Convention Act contravened section 28 (2) of 

the Constitution.   The court acknowledged that the Constitution was the supreme law of 

South Africa68 and that any law or conduct inconsistent with it was invalid.69 In 

circumstances where a legal provision was inconsistent with the Constitution, such an 

 

56 HCCH 1951–2024 Hague Conference on Private International Law. Also see Davel and Skelton 

Commentary on the Children's Act 17-2. 
57 Du Toit "The Hague Convention on the Civil Aspects of International Child Abduction" 448. 
58 Du Toit "The Hague Convention on the Civil Aspects of International Child Abduction" 448. 
59 HCCH 1951–2024 Hague Conference on Private International Law. 
60 Du Toit "The Hague Convention on the Civil Aspects of International Child Abduction" 448. 
61  Mol and Kruger 2018 J Private Int L 421.  
62 GN R1282 in GG 18322 of 1 October 1997. 
63 Act 70 of 1997. 
64 Act 38 of 2005. 
65 Heaton South African Family Law 340. 
66 2001 1 SA 1171 (CC). 
67 2001 1 SA 1171 (CC). 
68 The court referenced Speaker of the National Assembly v De Lille 1999 4 SA 863 (SCA) when it quoted 

"The inquiry must crucially rest on the Constitution of the Republic of South Africa …. It is supreme, 

not Parliament. It is the ultimate source of all lawful authority in the country." 
69 Sonderup case para 27. 
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inconsistency could be justifiable under section 36 of the limitation clause, in which case 

it would become constitutionally valid.70 The court held that the mechanism provided for 

in the Convention were jurisdictional proceedings.71 The court differentiated between a 

child's short-term and long-term interests and found that it was justifiable to override a 

child's short-term interests in order to protect its long-term best interests.72 The court 

formed the view that the child's country of habitual residence was best-suited to 

determine the its long-term best interests.73 The Hague Convention Act was thus found 

to be consistent with the Constitution74 and that the limitation of section 28(2) is 

reasonable and justifiable in an open and democratic society based on human dignity, 

equality and freedom.75  This judgment shall be addressed again in Chapter 4. 

1.3.2.2.2 Ad hoc Central Authority for the Republic of South African v Koch76 

Twenty-three years after the Sonderup decision,77 the Constitutional Court was tasked 

yet again with the determination of section 28(2) of the Constitution within the context 

of the Convention. The court had to determine the scope of article 13(b)78 of the 

Convention in relation to the best interests of the child. It was held that the mechanism 

provided for the return of a child wrongfully removed under the Convention was designed 

to ensure the expeditious reinstatement of the status quo ante.79 The court reiterated 

what was conveyed in the Sonderup judgment insofar as the purpose of the Convention 

 

70 Sonderup case para 27. 
71 Sonderup case para 29. 
72 Sonderup case para 29. 
73 Sonderup case para 29. 
74 Sonderup case para 36. 
75 Sonderup case para 36. 
76 [2023] ZACC para 37 (hereinafter the Koch case). 
77 The Sonderup judgment was handed down on 4 December 2000 and the Koch judgment was handed 

down on 27 November 2023. 
78 Article 13 reads that: "Notwithstanding the provisions of the preceding Article, the judicial or 

administrative authority of the requested State is not bound to order the return of the child if the 
person, institution or other body which opposes its return established that – (a) the person, institution 

or other body having the care of the person of the child was not actually exercising the custody rights 
at the time of removal or retention, or had consented to or subsequently acquiesced in the removal 

or retention; or (b) there is a grave risk that his or her return would expose the child to physical or 

psychological harm or otherwise place in an intolerable situation." 
79 Koch case para 72. 
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is concerned. The court held that the purpose of the Convention is based on a number 

of assumptions, namely:80 

(a) the wrongful removal of children from their country of habitual residence is not in 
their best interests; 

(b) the prompt return of children to their state of habitual residence will normally serve 
their best interests and facilitate the resolution of custody disputes by avoiding 
delays; 

(c) the courts of the country of habitual residence are in a position to protect the child 
upon their return; and 

(d) the expeditious and summary return of a child protects children generally by acting 
as a deterrent to their abduction. 

The Convention does not prescribe how courts from member states must achieve the 

objectives of the Convention expeditiously and allows for the contracting states to 

formulate their rules of procedure.81 The court specifically referenced article 12 of the 

Convention which reads: 

Where a child has been wrongfully removed or retained in article 3 and, at the date of 
the commencement of the proceedings before the judicial or administrative authority of 
the Contracting State where the child is, a period of less than one year has elapsed from 
the date of wrongful removal or retention, the authority concerned shall order the return 
of the child forthwith. The judicial or administrative authority, even where the 
proceedings have been commenced after the expiration of the period of one year 
referred to in the preceding paragraph, shall also order the return of the child, unless it 
is demonstrated that the child is now settled in its new environment.82  

In casu it was found that due to the length of time that has elapsed, the expeditious 

return of the minor child involved would undermine the objectives of the Convention. 

There was an acknowledgement that the passing of time within the court system 

contributed to the fact that the minor child became settled in her new environment and 

inevitably contributed to the application for return being dismissed. It was envisioned by 

the Convention that applications of this nature ought to be finalised within 6 (six) weeks.83 

 

80 Koch case para 50. 
81 Koch case para 75. 
82  See Article 12 of the Hague Conference on Private International Abduction, 1980. 
83 Article 11 states that: "The judicial or administrative authorities of Contracting States shall act 

expeditiously in proceedings for the return of children. If the judicial or administrative authority 

concerned has not reached a decision within six weeks from the date of commencement of the 

proceedings, the applicant or the Central Authority of the requested State, on its own initiative or of 
asked by the Central Authority of the requesting State, shall have the right to request a statement for 
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Regulation 23(1) of the International Child Abduction Regulations issued in terms of the 

Children's Act acknowledges this and states that: 

Proceedings for the return of a child under the Hague Convention must be completed 
within six weeks from the date on which judicial proceedings were instituted in a High 
Court, except where exceptional circumstances make this impossible. 

The six-week period includes the appeal process.84 Convention applications not properly 

managed from a time perspective, causes the objectives of the Convention to be 

defeated. It was ultimately found that due to the passing of time, the defence in terms 

of article 13(b) of the Convention must succeed.  This judgment shall be addressed again 

in Chapter 4. 

1.3.2.3 Conclusion  

The return of a child to its habitual place of residence is mandatory except in exceptional 

circumstances.85 The fact that the return of a child is not in its best interests is not an 

exceptional circumstance.86 Despite the paramount importance of a child's best interests, 

those best interests can be limited in terms of the general limitation clause contained in 

section 36 of the Constitution.87 Within the context of international abductions, it is 

deemed justifiable to override a child's short-term interests to protect its long-term best 

interests in returning that child that has been wrongfully removed.88 

1.3.3 Justification for this study  

It has already been decided by the Constitutional Court89 that the limitation of the best 

interests of the child standard in the Hague Convention proceedings is justifiable in an 

open and democratic society.90 The Constitutional Court's decision in the Sonderup91 case 

 

the reasons for the delay. If a reply is received by the Central Authority of the requested State, that 

Authority shall transmit the reply to the Central Authority of the requesting State, or to the applicant, 
as the case may be." 

84 Koch case para 134. 
85 Heaton South African Family Law 344. 
86 Heaton South African Family Law 344. 
87 Heaton South African Family Law 348–349. 
88 Sonderup case para 29. 
89 Sonderup case. 
90 Sonderup case para 36. 
91 Sonderup case. 
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was handed down on 4 December 2000, less than four years after the Constitution came 

into effect. The concept of the best interests of a child as a right was still in its infancy in 

domestic law at that time. The judgment was delivered at a time when the Hague 

Convention Act92 was still in force, ten years before it was repealed by the Children's 

Act.93 Whilst there is no material difference in the provisions of the Hague Convention 

Act and Chapter 17 of the Children's Act, one section is vitally important. Section 275 in 

Chapter 17 reads: 

The Hague Convention on International Child Abduction is in force in the Republic, 
subject to the provisions of this Act. 

The importance of Section 275 was articulated in Central Authority v MV94: 

It is, however, abundantly clear from art 13 of the Convention, s278 of the Children's 
Act, and obviously, section 28(2) of the Constitution, that I am by law required to take 
those considerations into account, over and above the relevant articles of the Convention 
itself being subservient to those provisions. This is abundantly clear from the provisions 
of section 275 of the Children's Act, which specifically make the Hague Convention 
subject to the provisions of the Act, and obviously to the provisions of the Constitution. 

Section 9 of the Children's Act is also of great importance, which reads: 

In all matters concerning the care, protection and well-being of a child, the standard that 
the child's best interests is of paramount importance, must be applied. 

The words "all matters" and "must" in section 9 are significant, especially regarding the 

General Comment of the Committee of Experts.95 Sonderup declared that the Hague 

Convention proceedings were jurisdictional proceedings; however, in terms of 

international law the best interests of the child must be applied in all types of proceedings, 

which would include jurisdictional proceedings.96 

Twenty-three years after the Sonderup judgment, a fundamental shift occurred when the 

Constitutional Court in Koch pronounced that the objectives of the Convention could only 

be achieved if Convention proceedings were conducted within certain timeframes and 

 

92 Act 70 of 1997. 
93 See Chapter 17 of the Children's Act. 
94 Central Authority v MV (LS Intervening) 2011 2 SA 428 (GNP) at para 26. 
95 General Comment No 14 of the CRC (2013) para 1(a). 
96 General Comment No 14 of the CRC (2013) para 1(a); General Comment No 5 of the ACRWC (2018) 

para 11. 
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that procedural delays defeated the purpose of the Convention.97  To delay the finalisation 

of the process would be contrary to the best interest of a child.98  The court, however, 

also found that the objectives of the Convention are premised on certain assumptions on 

what the definition is of the best interests of minor children.99 

The acceptance of assumptions when assessing the best interests of minor children is in 

stark contrast to the principles embodied in international law and in our own 

Constitutional Court judgments such as S v M.100 It is submitted that an individualised 

child-centred approach cannot be achieved based on assumptions or a pre-determined 

formula. Every court tasked with a matter involving a child, should consider that specific 

child, within its specific environment and with its own specific circumstances, with no pre-

determined formula. It is against this background that answers to the research question 

will be sought.   

1.3.4 Research question of this study  

The primary research question is what role does the best interests of the child play in 

child abduction cases in South Africa? The secondary research question was whether that 

assigned role is satisfactory regarding the importance of the best interests of a child as a 

right.   

1.4 Research aim and objectives 

The objectives of the study were three-fold. The first objective was to establish how the 

best interests of the child standard developed, and what the standard entails in terms of 

international and domestic law. The second objective was to ascertain how the best 

interest standard has been applies in the mandatory return procedure under the 

Convention within a South African context. The third objective is to ascertain whether a 

balance has been struck between the best interests of a child as a right and South Africa's 

international obligations under the Hague Convention.   

 

97  Koch case para 132 – 142. 
98  Koch case para 132 – 142. 
99  Koch case para 50. 
100 2008 3 SA 232 (CC). 
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1.5 Research methodology 

This study focused on the best interests of the child standard in relation to international 

child abductions within a South African context. Whilst the relevant international 

instruments were sourced and analysed, the study did not explore any comparative legal 

systems. The researcher instead followed a desktop method of research. The researcher 

gathered the available data that is relevant to the study and followed a critical and 

analytical approach that involved an analysis of sourced data and reported thereon. The 

main sources were the CRC, the ACRWC, the Convention, the Constitution of the Republic 

of South Africa and various judgments handed down in the High Court of South Africa, 

the Supreme Court of Appeal and the Constitutional Court. These sources were 

supplemented with, inter alia, books, journal articles and other academic commentary.   

1.6 Framework 

This study comprises five chapters.  Chapter 1 gives a brief overview of the study.  

Chapter 2 addresses the development of the best interests of the child standard, both 

internationally and nationally.  Chapter 3 focuses on the application of the Convention, 

its enactment into national law and its core provisions. Chapter 4 discusses how the 

Constitutional Court has interpreted the Convention within the context of the best 

interests of children.  It also addresses the best way of balancing South Africa’s 

international obligations and the best interest principle.  Chapter 5, the final chapter, 

provides recommendations and concluding remarks.   
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Chapter 2: Development of the best interests of the child as a right and as a 

standard 

2.1 Introduction 

The concept of the best interest of a child is complex101 but inescapable in present 

times.102 In this chapter, the development of the best interests of a child as a right, both 

internationally and domestically, shall be addressed.   

2.2 International law 

2.2.1 Early international instruments 

In 1924 the fifth Assembly of the League of Nations adopted the Declaration of the Rights 

of the Child (also known as the Geneva Declaration).103 This was the first international 

document that acknowledged the rights of children.104 This Declaration declares that 

"mankind owes to the child the best it has to give".105 Whilst the Declaration does not 

specifically include the phrase "best interest of the child", it is submitted that it laid the 

foundation for what lay ahead. In 1948 the United Assembly of the United Nations passed 

the Universal Declaration of Human Rights.106 The Universal Declaration only has one 

reference to children. It states that "Motherhood and childhood are entitled to special 

care and assistance".107 This is a clear acknowledgement that children are vulnerable and 

require protection.108 The 1959 Declaration of the Rights of the Child followed the 

Universal Declaration, and of importance therein is principle 2,109 which dictates that a 

child's best interests shall be the paramount consideration in the enactment of the laws 

that give them special protection. 

 

101 General Comment No 14 of the CRC (2013) para IV – A (3). 
102 Heaton 2009 JJS 3. 
103 UNICEF 2024 The History of Child Rights. 
104 UNICEF 2024 The History of Child Rights. 
105 Preamble of the Declaration of the Rights of the Child. 
106 UNICEF 2024 The History of Child Rights. 
107 Article 25 of the Universal Declaration of Human Rights. 
108 UNICEF 2024 The History of Child Rights. 
109 "The child shall enjoy special protection, and shall be given opportunities and facilities, by law and by 

other means, to enable him to develop physically, mentally, morally, spiritually and socially in a healthy 

and normal manner and in conditions of freedom and dignity. In the enactment of laws for this 
purpose, the best interests of the child shall be the paramount importance." 
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2.2.2 United Nations Convention on the Rights of the Child 

The CRC was formally adopted by the General Assembly of the United Nations on 20 

November 1989 and implemented  on 2 September 1990.110 The CRC is the most 

comprehensive international treaty on the rights of the child111 and the most accepted 

human rights treaty globally.112 It is the international standard on children's rights.113 

South Africa became a signatory to the CRC on 29 January 1993, whereafter it ratified it 

on 16 June 1995.114 The CRC formally acknowledges both the 1924 Geneva Declaration 

and the 1959 Universal Declaration, but that the rights of children require further 

extension to what is contained therein.115 The CRC has four guiding pillars, namely, the 

best interest of the child, non-discrimination,116 survival and development,117 and child 

participation.118 Article 3(1) of the CRC, dictates that the best interest of the child must 

be a primary consideration in all actions concerning the child.119 It creates a right for a 

child to have its best interest considered.120 The best interest concept is not defined in 

the CRC itself, but it is said to be: 

… adjusted and defined on an individual basis, according to the specific situation of the 
child or children concerned, taking into consideration their personal context, situation 
and needs.121 

The CRC does not attempt to prescribe what is best for the child in any given situation at 

any point in time.122 The concept applies to children as individuals and places an 

obligation on the various role players to assess the best interests of the child on an 

individual case-by-case basis.123 The CRC's Committee of Experts breaks down the best 

 

110 United Nations 2024 Background to the Convention: Committee on the Rights of the Child. 
111 Ferreira 2010 THRHR 203. 
112 Ferreira 2010 THRHR 203. 
113 Brandt v S [2005] 2 All SA 1 (SCA) at para 7. 
114 Heaton South African Family Law 296. 
115 See the preamble of the CRC. 
116 Article 2. 
117 Article 6. 
118 Article 12. 
119 Article 3(1) reads: "In all actions concerning children, whether undertaken by public or private social 

welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of 

the child shall by a primary consideration." 
120 General Comment No 14 of the CRC (2003) para II. 
121 General Comment No 14 of the CRC (2013) para IV – A (3). 
122 General Comment No 14 of the CRC (2003) para II. 
123 General Comment No 14 of the CRC (2003) para IV – 1(a). 
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interests of the child into a threefold concept.124 First and foremost, it is a substantive 

right; a child has the right to have its best interests considered.125 It can also be an 

interpretative principle, to be utilised in determining whether a legal provision is 

favourable or not for a child or children. Lastly, it can be applied as a procedural principle 

in decision-making processes.126 Article 3(1) uses the word "action", which has been 

interpreted by the Committee of Experts to include all decisions, acts, conduct, proposals, 

procedures and other measures.127 The words "in all actions" must be interpreted broadly 

to include any kind of action that affects children directly or indirectly.128 The best interest 

standard must be applied systematically, taking into account how children's rights and 

interests are or will be affected by the decisions and actions taken by all private and 

public institutions of state parties.129 The application of the best interest standard requires 

proactive measures on the part of the government, parliament and the judiciary in 

ensuring that the principle is upheld.130 

The Committee of Experts hold the view that the expression "primary consideration" 

should not be considered on the same level as all other considerations.131 The rationale 

behind the "primary consideration" requirement is that it has been accepted in society 

that a child is in a vulnerable position, is dependent on adults, lacks maturity and legal 

status and is often voiceless.132 The Committee states that the meaning of "primary 

consideration" means that the best interests of the particular child may not be considered 

on the same level as any other consideration and that it is of a higher level.133 In the 

adoption of children, the best interest principle is heightened to "paramount importance" 

as opposed to just being the "primary consideration".134 The Committee has not published 

an explanation as to why the best interest standard has been elevated to a different level 

 

124 Skelton 2019 De Jure 560. 
125 Skelton 2019 De Jure 560. 
126 Skelton 2019 De Jure 560. 
127 General Comment No 14 of the CRC (2013) para IV – A (1a). 
128 Mezmur "The UN Convention on the Rights of the Child" 413. 
129 General Comment No 5 of the CRC (2003) at 4. 
130 General Comment No 5 of the CRC (2003) at 4. 
131 General Comment No 14 of the CRC (2013) para IV – A (4). 
132 General Comment No 14 of the CRC (2013) para IV – A (4). 
133 General Comment No 14 of the CRC (2013) para IV – A (4). 
134 Article 21 of the CRC reads: "State Parties that recognise and/or permit the system of adoption shall 

ensure that the best interests of the child shall be the paramount consideration…" 
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in the case of adoptions. The notion of the best interest of the child is the most debated 

CRC concept worldwide amongst academics.135 

2.2.3 African Charter on the Rights of Welfare of the Child 

At the time that the CRC was negotiated and enacted, there was an under representation 

of African States.136 To address Africa specific problems, representatives of the 

Organisation of African Unity (now called the African Union) negotiated and drafted their 

own children's rights instrument, which culminated in the ACRWC.137 The ACRWC reflects 

issues that are of particular interest to Africa but also universal interests.138 In recent 

years there has been an increased collaboration and interaction between the CRC and 

the ACRWC.139 South Africa signed the ACRWC on 10 October 1997, and ratified it on 7 

January 2000.140 As with the CRC, there are four core values underlying the ACRWC,141 

namely non-discrimination,142 the best interest of the child,143 the right to survival, 

development and protection144 and participation.145 The ACRWC provides that the best 

interest of the child must be the primary consideration in all actions concerning that 

child.146 Article 4 gives a child the right to have its best interests considered.147 Like the 

CRC, the ACRWC focuses on children as individuals.148 As with the CRC, the ACRWC does 

not dilute the best interest principle by attaching conditions thereto.149 In all instances 

involving children, the best interest of the child is the most important consideration 

amongst all other considerations,150 in other words, it is the highest ranking 

consideration.151 The ACRWC also echoes the CRC in that it elevates the best interest 

 

135 Mezmur "The UN Convention on the Rights of the Child" 412–413. 
136 Sloth-Nielson "Child justice and law reform" 426. 
137 ACERWC 2024 https://www.acerwc.africa/en/page/about-the-charter. 
138 Sloth-Nielson "Child justice and law reform" 427. 
139 Sloth-Nielson "Child justice and law reform" 429. 
140 ACERWC 2024 https://www.acerwc.africa/en/member-states/ratifications. 
141 Sloth-Nielson "Child justice and law reform" 429. 
142 Article 3. 
143 Article 4(1). 
144 Article 5. 
145 Articles 4(2) and 7. 
146 Article 4(1) reads: "In all actions concerning the child undertaken by any person or authority the best 

interests of the child shall be the primary consideration." 
147 General Comment No 5 of the ACRWC (2018) para 4.2. 
148 General Comment No 5 of the ACRWC (2018) para 4.2. 
149 General Comment No 5 of the ACRWC (2018) para 4.2. 
150 General Comment No 5 of the ACRWC (2018) para 4.2. 
151 General Comment No 5 of the ACRWC (2018) para 4.2. 
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standard to be the "paramount consideration"152 in adoptions. The principle includes the 

child's short-, medium- and long-term interests.153 The ACRWC also refers to "in all 

actions concerning the child". "All action" includes actions taken by both private and 

public institutions within member states154 and extends to every conceivable domain 

therein.155 

2.2.4 International Law in South Africa 

Chapter 14 of the Constitution of the Republic of South Africa regulates international law 

in the Republic.156 Section 231(5) states that any international agreement to which South 

Africa was a signatory, prior to the enactment of the Constitution, remains binding on the 

Republic. This means that the CRC remains binding on South Africa, having been ratified 

before the enactment of the Constitution. The ACRWC was only ratified after the 

Constitution was enacted, but became binding in South Africa through the operations of 

sections 231(1) to 232(4). Section 233 of the Constitution states that insofar as the 

interpretation of domestic law is concerned, preference must be given to an interpretation 

that is consistent with international law against an interpretation that is inconsistent with 

it. Section 39(1)(b) and (c) of the Constitution makes it clear that any court, tribunal or 

forum must consider international law when faced with having to interpret a right 

contained in the Constitution. It is clear from these sections of the Constitution that the 

principles embodied in international law, and in particular the CRC and ACRWC, cannot 

be escaped in South Africa. 

2.2.5 Conclusion on International Law 

The best interest of the child is a global concept that has been addressed in various 

international treaties. South Africa is bound by the treaties to which it is a signatory, 

which includes the CRC and the ACRWC. South Africa is thus obligated to implement and 

 

152 Article 24 reads: "State parties which recognise the system of adoption shall ensure that the best 

interest of the child shall be the paramount consideration, and they shall." 
153 General Comment No 5 of the ACRWC (2018) para 4.2. 
154 General Comment No 5 of the ACRWC (2018) para 4.2. 
155 General Comment No 5 of the ACRWC (2018) para 4.2. 
156 See ss 231, 232 and 233 of the Constitution. 



 
20 

enforce the best interest of the child as a right.   South Africa’s obligations under the 

Convention will be addressed in Chapter 3.   

2.3 Domestic Developments 

The best interest of the child was already a well-established principle in South Africa prior 

to the ratification of the CRC and ACRWC. The principle has its origins in divorce and 

custody cases.157 

2.3.1 Pre-constitutional era 

In the pre-constitutional era, the best interest principle was rooted in common law.158 

More than a hundred years ago, in 1907, in Cronje v Cronje159 the court held that: 

In all cases the main consideration for the court in making an order with regard to the 
custody of the children is, what is best in the interests of the children themselves. 

In 1948 the Appellate Division160 reaffirmed this when it declared that a child's best 

interest was the main consideration in a dispute involving him. In Shawzin v Laufer161 it 

was held that the predominant interests of the child were substantially the only norm to 

be applied in custody cases.162 It was, however, also held that there was no definitive 

definition of the best interest standard.163 The meaning of the standard was articulated 

to some extent in Van Deijl v Van Deijl:164 

The interests of the minor mean the welfare of the minor and the term welfare must be 
taken in its widest sense to include economic, social, moral and religious considerations. 
Emotional needs and the ties of affection must also be taken into account and in the 
case of older children their wishes in the matter cannot be ignored.165 

It was later found in French v French166 that there were four factors to consider when 

considering the best interest of a child, namely: a) the preservation of a child's sense of 

 

157 Boezaart "The position of minor and dependent children" 172. 
158 Bekink 2004 De Jure 21. 
159 1907 TS 871 at 874. 
160 Fletcher v Fletcher 1948 1 SA 130 (A) at 144-145. 
161 1968 4 SA 657 (AD). 
162 1968 4 SA 657 (AD) at 662G–H. 
163 1968 4 SA 657 (AD) at 662G–H. 
164 1966 4 SA 260 (R). 
165 1966 4 SA 260 (R) at 261H. 
166 1971 4 SA 298 (W) at 298H. 
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security, b) the suitability of the parent, taking into account that parent's character, 

religion and language, and his/her fitness to guide the moral, cultural and religious 

development of the child; c) material considerations and d) the wishes of the child. The 

most comprehensive list of factors to be considered in determining the best interest of a 

child was in McCall v McCall.167 These factors are (a) the love, affection and other 

emotional ties which exist between parent and child and the parent's compatibility with 

the child; (b) the capabilities, character and temperament of the parent and the impact 

thereof on the child's needs and desires; (c) the parents insight into, understanding of 

and sensitivity to the child's feelings; (d) the capacity and disposition of the parent to 

give the child the guidance which he requires; (e) the ability of the parent to provide for 

the basic physical needs of the child, the so-called "creature comforts", such as food, 

clothing, housing and the other material needs generally speaking, the provision of 

economic security; (f) the ability of the parent to provide for the education, well-being 

and security of the child, both religious and secular; (g) the ability of the parent to provide 

for the child's emotional, psychological, cultural and environmental development; (h) the 

mental and physical health and moral fitness of the parent; (i) the stability or otherwise 

of the child's existing environment regarding the desirability of maintaining the status 

quo; (j) the desirability or otherwise of keeping siblings together; (k) the child's 

preference, if the court is satisfied that in the particular circumstances the child's 

preference should be taken into consideration; (l) the desirability or otherwise of applying 

the doctrine of same sex matching; m) any other factors which are relevant to the 

particular case with which the court is concerned. The Child Care Act 86 of 1991 (which 

has subsequently been appealed) did not contain any provisions concerning the best 

interest of the child. 

 

167 1994 3 SA 201 (C) at 205. 
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2.3.2 Post-constitutional era 

2.3.2.1 Constitution 

On 18 December 1996, the Constitution of the Republic of South Africa was enacted into 

South African law and became the supreme law168 of the land. Of relevance to this study 

is the inclusion of section 28(2) in the Bill of Rights169 which states that: 

A child's best interests are of paramount importance in every matter concerning the child. 

Through the inclusion of this section, South Africa not only gave compliance to its 

international obligations under the CRC and the ACRWC, but also elevated the pre-

constitutional common law principle into a right.170 

The question arises as to whether section 28(2) creates a right or a standard or both.171 

Boezaart opines that the word "right" in section 28 makes it clear that the application of 

the "best interest of a child" is a specific right afforded to children. This is supported by 

section 7(2) of the Constitution, which states that "the state must respect, protect, 

promote and fulfil" this right.172 These words impose very different obligations on the 

state. To "respect" means that a state is refrained from interfering in the enjoyment of a 

particular right.173 To "protect" requires the state to prevent third parties from violating 

a particular right.174 It is submitted that to "promote" means to take proactive steps to 

encourage the fulfilment of the right. To "fulfil" requires the state to take appropriate 

legislative, administrative, budget, judicial and other measures to fully achieve the 

realisation of the right.175 Rights that appear in the Bill of Rights are not mere 

 

168 Section 2. 
169 Chapter 2 of the Constitution. 
170 Bekink 2004 De Jure 21. 
171 Davel and Skelton Commentary of the Children's Act 2-12.  Also See Centre for Child Law v T S 2023 

6 SA 1 (CC) para 48 and Minister of Welfare and Population Development v Fitzpatrick and Others 
2000 (3) 422 (CC). 

172 See s 6(2)(a) states that "All proceedings, actions or decisions in a matter concerning a child must – 

respect, protect, promote and fulfil the child's rights set out in the Bill of Rights, the best interests of 
the child standard set out in section 7 and the rights and principles set out in this Act, subject to any 

lawful limitation."  Also See Minister of Welfare and Population Development v Fitzpatrick and Others 
2000 (3) 422 (CC). 

173 Right to Education 1997 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights 4. 
174 Right to Education 1997 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights 4. 
175 Right to Education 1997 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights 4. 
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guidelines.176 A right is much stronger than a standard, a standard meaning a "level of 

quality and attainment". A standard does not need to be respected, promoted and 

fulfilled. Reference to the "best interest" as merely a standard post-constitution, is thus 

incorrect. As soon as the Constitution was enacted, the standard was converted into a 

self-standing right. Section 7 of the Act refers to the "best interests" as a standard. It has 

been argued by Boezaart that the 23 factors listed in section 7 of the Act were done to 

create greater consistency and clarity in the application of the "best interests" right. By 

adhering to the definition of a standard and achieving greater consistency and clarity, a 

level of quality and attainment can be achieved. It is a child's right to expect that level of 

quality in the attainment of its best interests. Reference to "best interests" can thus also 

be a standard. Goldstone J177 held that the standard required flexibility, since individual 

circumstances influenced the best interests of a child.178 

Section 28(2) creates a standalone and independent right from those rights afforded to 

children in section 28(1).179 This means that the best interest of a child is a right that all 

children have in matters that fall outside the scope and ambit of section 28(1).180 

Attention must be given to the fact that section 28(2) says "in every matter concerning 

a child". It is submitted that through the use of the word "a child", an obligation is created 

to enforce the right for each individual child, and not simply in a collective manner. 

Section 28(2) refers to "every matter", which should be interpreted to mean that the right 

 

176 Bekink 2019 PELJ 33. Also see S v M (Centre for Child Law as Amicus Curiae) 2008 3 SA 232 (CC) para 

22. 
177 Minister for Welfare and Population Development v Fitzpatrick 2000 3 SA 422 (CC). 
178 Minister for Welfare and Population Development v Fitzpatrick 2000 3 SA 422 (CC) para 18. 
179 Minister of Welfare and Population Development v Fitzpatrick 2000 3 SA 422 (CC) para 17. Also see 

Teddy Bear Clinic for Abused Children v Minister of Justice and Constitutional Development 2014 2 SA 

168 (CC) para 65. 
180 Section 28(1) of the Constitution reads: “Every child has the right – (a) to a name and nationality from 

birth, (b) to family care or parental care, or to appropriate alternative care when removed from the 

family environment; (c) to basic nutrition, shelter, basic health care services and social services; (d) 
to be protected from exploitative labour practices; (e) to be protracted from exploitative labour 

practices; (f) not to be required or permitted to perform  work or provides services that – (i) are 
inappropriate for a person of that child’s age; or (ii) place at risk  the child’s well-being, education, 

physical or mental health or spiritual, moral or social development; (g) not to be detained except as a 

measure of last resort, in which case, in addition to the rights a child enjoys under sections 12 and 
35, the child may be detained only for the shortest appropriate period of time, and has the right to be 

– (ii) kept separately from detained persons over the age of 18 years; and (ii) treated in a manner, 
and kept in conditions, that take account of the child’s age; (h) to have a legal representative assigned 

to the child by the state, and at state expenses, in civil proceedings affecting the child, if substantial 

injustice would otherwise result; and (i) not to be used directly in armed conflict, and to be protected 
in times of armed conflict.” 
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should not only be enforced when dealing with family law disputes, but in all disputes 

where a child is involved.181 It was said in S v M182 that in "all matters", 

[t]aken literally, it would cover virtually all laws and all forms of public action, since very 
few measures would not have a direct or indirect impact on children, and thereby 
concern them. Similarly, a vast range of private actions will have some consequences for 
children.183 

In Swarts v Swarts184 the court considered the right in administrative law.185 The courts 

have gone on to enforce the right in both jurisdictional186 and procedural law,187 and not 

just in the substantive law. This right will have both vertical and horizontal applications.188 

The best interest standard has become the central theme to all matters involving 

children.189 In LW v DB190 the learned Satchwell J stated the following: 

The 'best interest' principle is used to provide a framework for addressing the entire 
range of major issues affecting children. The principle may be invoked in relation to and 
in the context of the separation of the child from the family setting, adoption and 
comparable practices, parental responsibility for the upbringing and development of the 
child, the child's involvement with the police and the justice system, the provision of 
housing and social services, access to schooling and so on. 

Paramountcy means "the state of being of greater importance than anything else".191 In 

the context of section 28(2), it is submitted that paramountcy means that the best interest 

of the child is more important than anything else in matters involving that specific child. 

The phrase "paramount importance" has also been said to mean the "ultimate 

determinant" 192 or "supreme consideration"193 in all matters involving children. The use 

 

181 Muller and Tait 1999 De Jure 322–329. Also see Heaton 2009 JJS 5-6. 
182 S v M (Centre for Child Law as Amicus Curiae) 2008 3 SA 232 (CC) para 24. 
183 S v M (Centre for Child Law as Amicus Curiae) 2008 3 SA 232 (CC) para 25. Also see Centre for Child 

Law v T S 2023 6 SA 1 (CC) para 48. 
184 2002 3 SA 451 (T). 
185 This was an urgent application for the cancellation of a removal order in terms of s 12(1) of the Child 

Care Act 74 of 1983. 
186 See AD v DW 2008 3 SA 183 (CC). 
187 See B v B (CA&R60/2017) [2018] ZAECGHC 74 (28 August 2018); Raduvha v Minister of Safety and 

Security 2016 10 BCLR 1326 (CC) para 48; Terblanche v Terblanche 1992 1 SA 501 (W) at 504C; 

BMGS v MBS (GP) unreported case no 26675/2022 of 8 January 2024. 
188 See Motala v University of Natal 1995 3 BCLR 374 (D) for a detailed explanation on the differences 

between vertical and horizontal application. 
189 Heaton South African Family Law 294; Nicholson 2014 SALJ 756-768. 
190 2020 1 SA 169 (GJ) at para 13. 
191 Oxford Learner's Dictionary 2024 Paramountcy (Online edition). 
192 Van Rooyen v Van Rooyen 1999 4 SA 435 (C). 
193 Heaton 2009 JJS 4. 

https://www.saflii.org/cgi-bin/LawCite?cit=2020%20%281%29%20SA%20169
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of the word "paramount" in section 28(2) is different to the use of words in the CRC and 

the ACRWC. The CRC states that the best interest of a child is "a primary consideration", 

whilst the ACRWC states that the best interest of a child is "the primary consideration". 

The word "primary" has been defined in the Oxford Dictionary194 to mean a chief or 

principal importance. It has been submitted that "primary consideration" bears less 

weight than something that is of "paramount importance".195 Of interest is the fact that 

the drafters of the Constitution utilised the word "paramount" which appears in the 1959 

Declaration on the Rights of the Child, rather than the wording of more recent 

international documents. 

It has been held by the judiciary that whilst the best interest of the child is paramount, it 

is not the exclusive consideration.196 If it was the intention of the legislature that the best 

interest was the only issue to be considered, it would have specifically stated this in 

section 28(2).197 In B v M198 the court declared that: 

A child's best interest is the pre-eminent consideration amongst all other considerations. 
However, the legislature did not intend the best interests of the child to be the sole or 
exclusive aspect to be considered because it did not prescribe that the child's best 
interests are the only factor to be considered or the sole determinant of the exercise of 
the court's discretion. The best interest principle is the paramount consideration within 
a hierarchy or concatenation of factors, but it is not always the only factor receiving 
consideration in matters concerning children.199 

Despite the use of the word "paramount", section 28(2) does not trump all other 

constitutional rights,200 and that: 

Constitutional rights are mutually interrelated and interdependent and form a single 
constitutional value system.201 

The mere fact that a child's best interests are paramount, does not mean that they are 

absolute.202 It cannot be assumed that a child's right in terms of section 28(2) will always 

 

194 Oxford Learner's Dictionary 2024 Primary (Online edition). 
195 Heaton 2009 JJS 4. 
196 B v M 2006 3 All SA 109 (W) para 146. 
197 B v M 2006 3 All SA 109 (W) para 155. 
198 B v M 2006 3 All SA 109 (W). 
199 B v M 2006 3 All SA 109 (W) para 155. 
200 De Reuck v Director of Public Prosecutions, Witwatersrand Local Division 2004 1 SA 406 (CC) para 55. 
201 De Reuck v Director of Public Prosecutions, Witwatersrand Local Division 2004 1 SA 406 (CC) para 55. 
202 De Reuck v Director of Public Prosecutions, Witwatersrand Local Division 2004 1 SA 406 (CC) para 55. 
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outweigh a conflicting constitutional right,203 as there is no hierarchy of constitutional 

rights. It was found in S v M204 that the correct approach to follow where a right conflicts 

with section 28(2) is to apply the 

[p]aramountcy principle in a meaningful way without obliterating other valuable and 
constitutionally protected interests. 

In essence, despite the paramountcy principle, the best interests of the child can be 

limited in terms of section 36205 of the Constitution.206 There may only be a limitation if 

it is justifiable in an open and democratic society, taking all relevant factors into 

account.207 

2.3.2.2 Children's Act 

The Children's Act was assented to on 8 June 2006 and fully came into operation on 1 

April 2010. Prior to the enactment of the Children's Act 38 of 2005 (hereafter referred to 

as the Children's Act), the Child Care Act was in force. The best interest standard is woven 

throughout the Children's Act, as is evident from the fact that the Act itself references 

the child's best interest fifty-seven times.208 

The preamble of the Children's Act formally recognises the rights afforded to children in 

section 28 of the Constitution and the fact that the Universal Declaration of Human Rights 

creates an entitlement for children to special care and protection. The preamble 

acknowledges the need to provide an extension to what is contained in the Geneva 

 

203 Boezaart "The position of minor and dependent children" 181. 
204 S v M (Centre for Child Law as Amicus Curiae) 2008 3 SA 232 (CC) para 25. 
205 Section 36 states that: "(1) The rights in the Bill of Rights may be limited only in terms of law of 

general application to the extent that the limitation is reasonable and justifiable in an open and 
democratic society based on human dignity, equality and freedom, taking into account all relevant 

factors, including— (a) the nature of the right; (b) the importance of the purpose of the limitation; (c) 

the nature and extent of the limitation; (d) the relation between the limitation and its purpose; and 
(e) less restrictive means to achieve the purpose.(2) Except as provided in subsection (1) or in any 

other provision of the Constitution, no law may limit any right entrenched in the Bill of Rights." 
206 Teddy Bear Clinic for Abused Children v Minister of Constitutional Development 2013 12 BCLR 1429 

(CC) para 39. Also see De Reuck v Director of Public Prosecutions 2004 1 SA 406 (CC) para 55. 
207 Christian Education South Africa v Minister of Education 2000 4 SA 757 (CC). 
208 Mills 2014 SALJ 849. 
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Declaration, the CRC and the ACRWC and other international instruments concerned with 

the welfare of the children. The Act has as one of its objectives:209 

[t]o give effect to the Republic's obligations concerning the well-being of children in 
terms of international instruments binding on the Republic. 

The wording of the preamble as well as the objective in section 2(c) creates a clear 

commitment to abide by international norms and obligations insofar as the well-being of 

children is concerned. The best interest as a right is re-affirmed in section 2(b)(iv) which 

reads: 

… to give effect to the following constitutional rights of children, namely – that the best 
interests of a child are of paramount importance in every matter concerning the child. 

Section 6(2)(a), (b) and (c) of the Act states that: 

(2) In all proceedings, actions or decisions in a matter concerning a child must –  

(a) respect, protect, promote and fulfil the child's rights set out in the Bill of Rights, 
the best interests of the child standard set out in section 7 and the rights and 
principles set out in this Act, subject to lawful limitation. 

(b) respect the child's inherent dignity; 

(c) treat the child fairly and equitably; 

It is clear from the continuous reference to the words "the child" that the intention of the 

legislature was to create an individual child-centred approach in all forms of law.210 

Children are not referred to in general terms. Section 9 of the Act supports this contention 

dictating that: 

… in all matters concerning the care, protection and well-being of a child the standard 
that the child's best interests are of paramount importance must be complied with 

Section 7 creates an extensive list of factors that should be considered in the 

determination of the best interest standard. The factors are: 

(1) Whenever a provision of this Act requires the best interests of the child standard 
to be applied, the following factors must be taken into consideration where 
relevant, namely: 

 

209 See s 2(b)(c). 
210 Heaton 2009 JJS 6-8. 
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(a) the nature of the personal relationship between— 

(i) the child and the parents, or any specific parent; and 
(ii) the child and any other care-giver or person relevant in those 

circumstances; 

(b) the attitude of the parents, or any specific parent, towards— 

(i) the child; and 
(ii) the exercise of parental responsibilities and rights in respect of the 

child; 

(c) the capacity of the parents, or any specific parent, or of any other care-giver 
or person, to provide for the needs of the child, including emotional and 
intellectual needs; 

(d) the likely effect on the child of any change in the child's circumstances, 
including the likely effect on the child of any separation from— 

(i) both or either of the parents; or 
(ii) any brother or sister or other child, or any other care-giver or person, 

with whom the child has been living; 

(e) the practical difficulty and expense of a child having contact with the parents, 
or any specific parent, and whether that difficulty or expense will 
substantially affect the child's right to maintain personal relations and direct 
contact with the parents, or any specific parent, on a regular basis; 

(f) the need for the child— 

(i) to remain in the care of his or her parent, family and extended family; 
and 

(ii) to maintain a connection with his or her family, extended family, 
culture or tradition; 

(g) the child's— 

(i) age, maturity and stage of development; 
(ii) gender; 
(iii) background; and 
(iv) any other relevant characteristics of the child; 

(h) the child's physical and emotional security and his or her intellectual, 
emotional, social and cultural development; 

(i) any disability that a child may have; 

(j) any chronic illness from which a child may suffer; 

(k) the need for a child to be brought up within a stable family environment and, 
where this is not possible, in an environment resembling as closely as 
possible a caring family environment; 

(l) the need to protect the child from any physical or psychological harm that 
may be caused by— 

(i) subjecting the child to maltreatment, abuse, neglect, exploitation or 
degradation or exposing the child to violence or exploitation or other 
harmful behaviour; or 

(ii) exposing the child to maltreatment, abuse, degradation, ill-treatment, 
violence or harmful behaviour towards another person; 
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(m) any family violence involving the child or a family of the child; 

(n) which action or decision would avoid or minimise further legal or 
administrative proceedings in relation to the child. 

The factors set out in section 7 are an expansion of what was contained in French v 

French211 and McCall v McCall.212 The Children's Act broadens the common law perception 

of what the best interest standard entails. 

2.3.2.3 Criticism of the best interest of the child standard 

The concept of the best interest of a child has not been constitutionally defined and 

requires interpretation by the judiciary213 regarding the list of factors set out in section 7 

of the Act.  Section 7 does not define best interests; it gives a list of factors to consider, 

as did the court in McCall.  Concern has been expressed that the application of the best 

interest standard becomes difficult because of its vagueness.214 It is submitted that whilst 

the list contained in section 7 does aid in a best interest determination, it by no means 

creates a rigid definition. The McCall judgment listed the child's preference as a factor in 

determining the best interest of the child and whilst this factor is not found in the 

exhaustive list in section 7, it does appear in a stand-alone section in section 10.215 

Another difference between the factors set out in the McCall judgement and section 7 is 

that the McCall judgment makes provision for "any other factor", whilst section 7 contains 

no such provision. Boezaart opines that it would simply be impossible to create an 

exhaustive list of factors that should be considered in determining the best interest of a 

child.216 It is submitted that it is unlikely that a court would ignore a factor that it deems 

important, simply because it is not specifically listed in section 7. The CRC suggests that 

the concept should be adjusted and defined on a case-by-case basis according to the 

specific situation in which a specific child finds itself.217 By giving the concept flexibility, 

 

211 1971 4 SA 298 (W) at 298H. 
212 1994 3 SA 201 (C) 207H–I. 
213 Ferreira 2010 THRHR 202. 
214 Clark 2000 Stell LR 20; Bekink 2004 De Jure 22; Ferreira 2010 THRHR 207. 
215 "Every child that is of such an age, maturity and stage of development as to be able to participate in 

a matter concerning that child has the right to participate in an appropriate way and the views 

expressed by the child must be given due consideration." 
216 Davel 2012 In the best interests of the child. 
217 General Comment No 14 of the CRC (2013) para IV – A (3) 
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it allows for greater responsiveness to real-life situations of individual children.218 The 

Constitutional Court has held that the inherent flexibility of the best interests standard is 

the source of its strength that the "indeterminacy of outcome is not a weakness".219 Sachs 

J held in S v M that: 

A truly principled child-centred approach requires a close and individualized examination 
of the precise real-life situation of the particular child involved. To apply a pre-
determined formula for the sake of certainty, irrespective of the circumstance, would, in 
fact be contrary to the rights of the child concerned.220 

The approach by Sachs J is supported by Heaton221 who expresses the view that: 

Everybody or person who has to determine the child's best interest must evaluate each 
individual case or situation in light of the individual child's position and the effect that 
the individual child's circumstances are having or will probably have on the child.222 

Concern has also been raised that the best interest standard is too subjective because of 

changing social values, standards and customs.223 Authors have deemed the best interest 

standard to be too subjective, in that short-, medium- and long-term ideals as to what is 

in a child's best interest may vary.224 It has been argued that our own subjective views 

on the best interest of the child are influenced by our historical background and cultural, 

political, social and economic conditions.225 In McCall v McCall,226 it was said that the 

determination as to what is in a child's best interests is a value judgment.227 According 

to the Collins Dictionary,228 one makes a value judgment if: 

… you form an opinion about it based on your principles and beliefs and not on facts 
which can be checked or proved. 

 

218 General Comment No 14 of the CRC (2013) para IV – A (3). 
219 S v M (Centre for Child Law as Amicus Curiae) 2008 3 SA 232 (CC) para 24. 
220 S v M (Centre for Child Law as Amicus Curiae) 2008 3 SA 232 (CC) para 24. 
221 Heaton 2009 JJS 4-5. 
222 These words were endorsed by Erasmus AJ in LB v LAE (8551/2022) [2023] ZAGPPHC 1915 (21 

November 2023) para 23. 
223 Clark 2000 Stell LR 20; Bekink 2004 De Jure 22. 
224 Ferreira 2010 THRHR 207-208. Also see Heaton 2009 JJS 8-10. 
225 Rwezaura 1994 IJLPF 82. 
226 1994 3 SA 201 (C). 
227 Also see K v M 2007 4 All SA 883 (E) para 13 and P v P 2007 5 SA (SCA) para 14. 
228 Collins Dictionary 2024 Value judgment (Online edition). 

https://www.collinsdictionary.com/dictionary/english/opinion
https://www.collinsdictionary.com/dictionary/english/principle
https://www.collinsdictionary.com/dictionary/english/belief
https://www.collinsdictionary.com/dictionary/english/fact
https://www.collinsdictionary.com/dictionary/english/check
https://www.collinsdictionary.com/dictionary/english/prove
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The Cambridge Dictionary229 defines a value judgment as "a personal opinion about 

whether something is good or bad". P v P230 supported the view that a determination of 

the best interest of the child is a value judgment, but the value judgment had to be based 

on the facts of a particular case. In Cunningham v Pretorius231 it was held that: 

What is required is that the court acquires an overall impression and brings a fair mind 
to the facts set up by the parties. The relevant facts, opinions and circumstances must 
be assessed in a balanced fashion and the court must render a finding of mixed fact and 
opinion, in the final analysis of a structured value-judgment, about what it considers will 
be in the best interest of the child. 

On the other hand, the best interest of a child has been held to be a factual question to 

be determined according to the particular facts of the case.232 The determination of a 

child's interests is always a balancing exercise of various factors.233 

2.3.2.4 Conclusion on domestic law aspect 

The best interest standard is indeed the golden thread that runs through the fabric of 

South African family law.234 The concept is flexible, adaptable235 and expansive. The best 

interests of a particular child will be determined on a case-by-case basis based on the 

unique circumstances that a particular child finds itself in.236 

2.4 Conclusion 

The best interest concept has a strong holding in both international and national law. 

Sachs J237 recently said of children that: 

Every child has his or her dignity. If a child is to be constitutionally imagined as an 
individual with distinctive personality, and not merely as a miniature adult waiting to 
reach full size, he or she cannot be treated as a mere extension of his parents, umbilically 
destined to sink or swim with them. 

 

229 Oxford Learner's Dictionary 2024 Value-judgment (Online edition). 
230 P v P 2007 5 SA 94 (SCA). 
231 Cunningham v Pretorius 31187/08 2008 ZAGPHC 258 (21 August 2008) para 9. 
232 Davel and Skelton Commentary of the Children's Act 2-7. 
233 Teddy Bear Clinic for Abused Children v Minister of Constitutional Development 2013 12 BCLR 1429 

para 65. 
234 Kaiser v Chambers 1969 4 SA 224 (C) 228E–G; Clark 2000 Stell LR 20. 
235 General Comment No 14 of the CRC (2013) para IV – 1. 
236 Bekink 2004 De Jure 40. 
237 S v M (Centre for Child Law as Amicus Curiae) 2008 3 SA 232 (CC) para 18. 

https://dictionary.cambridge.org/dictionary/english/personal
https://dictionary.cambridge.org/dictionary/english/opinion
https://dictionary.cambridge.org/dictionary/english/bad


 
32 

A child has a right to have its best interests considered as an individual and well as part 

of a group of children. 
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Chapter 3: Hague Convention on the International Child Abduction 

3.1 History and development of the HCCH 

The Hague Conference on Private International Law (hereafter referred to as the HCCH) 

describes itself as an intergovernmental organisation, the mandate of which is the 

progressive unification of the rules of private international law.238 The HCCH was first 

established in 1893 when delegates from 13 states convened in the Hague to debate and 

resolve issues relating to civil procedure and jurisdiction.239 This first conference on 

private international law is referred to as the First Session of the Hague Conference.240 

The result of this session was a treaty referred to as the Hague Convention on Civil 

Procedure of 1894.241 A further six sessions were convened between the years 1893 and 

1928 on an ad hoc basis.242 During that time there was a varying degree of participation, 

with anything between 13 to 22 states participating.243 The outbreak of the First and 

Second World Wars prevented further sessions from being convened for some time.244 

After a long interruption, the HCCH held its Seventh Session in 1951, during which the 

participating states adopted a statute that established the HCCH as a permanent 

international intergovernmental organisation.245 

The HCCH's mission is to provide internationally agreed solutions in cross-border 

interactions.246 The three main focus areas of the HCCH are 1) international family and 

child protection law, 2) transnational litigation and apostille and 3) international 

commercial, digital and financial law.247 The HCCH currently comprises 91 members (90 

states and the European Union).248 Since its official inauguration in 1951 the HCCH has 

 

238 HCCH 1951–2024 Hague Conference on Private International Law. 
239 HCCH 1951–2024 Hague Conference on Private International Law. 
240 HCCH 1951–2024 Hague Conference on Private International Law. 
241 HCCH 1951–2024 Hague Conference on Private International Law. 
242 HCCH 1951–2024 Hague Conference on Private International Law. 
243 HCCH 1951–2024 Hague Conference on Private International Law. 
244 HCCH 1951–2024 Hague Conference on Private International Law. 
245 HCCH 1951–2024 Hague Conference on Private International Law. 
246 HCCH 1951–2024 Hague Conference on Private International Law. 
247 HCCH 1951–2024 Hague Conference on Private International Law. 
248 See HCCH 1951–2024 Hague Conference on Private International Law for a list of countries who are 

members of the HCCH. 
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adopted over 40 Conventions and instruments,249 including the Hague Convention on the 

Civil Aspects of International Child Abduction.250 

3.2 Hague Convention on International Child Abduction 

3.2.1 Background to the Convention 

The Hague Convention on the Civil Aspects of International Abduction (hereafter referred 

to as the Convention) was adopted by the Hague Conference on Private International 

Law on 24 October 1980 and implemented  on 25 October 1980.251 The Convention was 

adopted by the international community before the CRC252 and the ACRWC were 

adopted.253 The Convention was necessitated by the modern world, in which foreign 

travel, dual nationality and bi-national marriages have become a common occurrence.254 

This has resulted in an enabling environment in which children can be moved across 

borders with ease.255 It was stated by a French Court256 that: 

The necessity of international agreements with regard to the abduction of children has 
been abundantly demonstrated particularly in recent years. The increase in rapid 
international transportation, the freer crossing of international boundaries, the continued 
decrease in documentation requirements when entering foreign jurisdictions, the 
increase in international families, where parents are of different countries of origin, and 
the escalations of family breakups worldwide, all serve to multiply the number of 
international abductions. 

International child abduction has become a global phenomenon257 and the Convention 

seeks to combat the escalating rise thereof.258 The Convention is the only international 

treaty dealing with international child abduction259 and the most successful instrument 

 

249 See HCCH 1951–2024 Hague Conference on Private International Law for a list of treaties adopted by 

the HCCH. 
250 HCCH 1951–2024 Hague Conference on Private International Law. 
251 HCCH 1951–2024 Hague Conference on Private International Law. Also see Davel and Skelton 

Commentary of the Children's Act 17-2. 
252 The CRC was adopted on 2 September 1990. 
253 The ACRWC was adopted on 29 November 1999. 
254 Davel and Skelton Commentary on the Children's Act 17-2. 
255 Jones 1981 ICLQ 467.   Also see Nicolson 1999 CILSA 229–232. 
256 Thomson v Thomson (1994) 119 DLR (4th Cir) 253 at 296. 
257 CAR v The Central Authority of the Republic of South Africa (737/2023) [2024] ZASCA 103 (21 June 

2024) para 1. 
258 HCCH 1951–2024 Hague Conference on Private International Law. Also see Nicolson 1999 CILSA 231; 

Scarano 2016 J Soc Wel & Fam L 141. 
259 Scarano 2016 J Soc Wel & Fam L 141. 
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created under the direction of the HCCH.260 To assist member states in the 

implementation of certain provisions of the Convention, it has published certain guides to 

best practices. 

3.2.2 South Africa and the Convention 

3.2.2.1 Pre-constitutional era 

Countries who were not signatories to the Convention became known as "haven states" 

because child abductors could disappear to these countries without any legal 

consequence.261 South Africa eventually acceded to the Convention under international 

pressure, having gained a reputation as being one of these havens for parental child 

abductors.262 The Convention was first enacted into South African law on 1 October 

1997263 through the Hague Convention on the Civil Aspects of International Child 

Abduction Act (hereafter referred to as the Hague Convention Act).264 The provisions of 

the Hague Convention Act do not differ from the Convention itself, and it is merely a 

word-for-word repetition of the actual treaty. 

3.2.2.2 Post-constitutional era 

When the Children's Act265 came into operation it repealed the Hague Convention Act and 

replaced it with provisions with sections 274-280 (read together with Schedule 2) of the 

Children's Act.266 A material difference between the Children's Act and the Hague 

Convention Act is that the Children's Act states that the Convention is subject to the other 

provisions of the Children's Act.267 The effect of section 275 was articulated in Central 

Authority v MV268 wherein it was held that: 

 

260 Schuz 2021 IJLPF 1. 
261 Todd 1995 IJGLS 560. 
262 Nicolson 1999 CILSA 230. 
263 GN R1282 in GG 18322 of 1 October 1997. 
264 Act 70 of 1997. 
265 Act 38 of 2005. 
266 Heaton South African Family Law 340. 
267 Section 275 of the Children's Act reads that: "The Hague Convention on International Child Abduction 

is in force in the Republic and its provisions are law in the Republic, subject to the provisions of this 

Act." 
268 Central Authority v MV (LS Intervening) 2011 2 SA 428 (GNP). 
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... the Convention itself being subservient to those provisions. This is abundantly clear 
from the provisions of Section 275 of the Children's Act, which specifically make the 
Hague Convention subject to the provisions of that Act, and obviously subject to the 
provisions of the Constitution.269 

The pertinent provisions of the Convention shall be dealt with below; however, section 

28(2) of the Constitution insofar as it relates to the Convention (and the relevant case 

law) shall be addressed in Chapter 3 of this study. 

3.2.3 Meaning of international child abduction 

Child abduction takes place when a child is abruptly taken from its known environment 

and placed in a new and foreign environment.270 Parental child abduction has been 

described271 as follows: 

(a) a parent takes a child before a custody agreement or order is made; 

(b) a parent in violation of a custody agreement or order fails to return or give over a 
child at the end of a legal or agreed-upon visit and the child is far away for at least 
one week; 

(c) an attempt is made to conceal the taking or the whereabouts of the child and to 
prevent contact with the child; or 

(d) the child is either transported out of the province, or there is evidence that the 
abductor intends to keep the child indefinitely or to permanently affect custodial 
rights. 

Abduction, within the context of the Convention, is when one parent removes a child 

from its habitual place of residence and retains that child in another country without the 

other parent's consent (or with the other parent's acquiescence).272 In order for an 

abduction to fall within the ambit of the Convention, the removal of the child by one of 

its parents must be wrongful.273 To be deemed wrongful, three prerequisites need to be 

present.274 These prerequisites are that (a) the child so removed must have been 

 

269 Central Authority v MV (LS Intervening) 2011 2 SA 428 (GNP) para 26. 
270 Mol and Kruger 2018 J Priv Int L 421. 
271 Himel 2008 Can Fam LQ 18–2 247. 
272 Also see Mahlobogwane 2008 Obiter 112. 
273 Article 1(a) of the Hague Convention on the Civil Aspects of International Child Abduction. 
274 Article 3(1) of the Convention that states: "The removal or retention of a child is to be considered 

wrongful where – (a) it is in breach of rights of custody attributed to a person, an institution or any 
other body, either jointly or alone, under the law of the State in which the child was habitually resident 

immediately before the removal or retention; and (b) at the time of removal or retention those rights 

were exercises, either jointly or alone, or would have been so exercised but for the removal. The rights 
of custody mentioned in subparagraph (a) above, may arise in particular by operation of law or by 
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habitually resident in the state that the child was removed from, (b) in removing the child 

there was a breach in the custody rights of the other parent and (c) the parent whose 

custody rights were breached, was indeed exercising his/her custody rights or would have 

done so but for the removal.275 

3.2.4 Purpose and mandate 

The purpose of the Convention is contained in article 1 thereof.276 The main purpose is 

to secure the prompt return of a child that has been wrongfully removed from its habitual 

country of residence.277 The second purpose is to encourage comity278 between states.279 

The third purpose is to deter international abductions and280 ensure that parents 

understand that they have a duty towards their children to let the law take its course and 

not resort to self-help.281 The Supreme Court of Appeal282 articulated the purpose of the 

Convention proficiently as follows: 

The primary purpose of the Convention is to secure the prompt return (usually to the 
county of their habitual residence) of the children wrongfully removed to or retained in 
any Contracting State, viz to restore the status quo ante the wrongful removal or 
retention as expeditiously as possible so that custody and similar issues in respect of the 
child can be adjudicated upon by the courts of the state's habitual residence. The Hague 
Convention is predicated on the assumption that the abduction of a child will generally 
be prejudicial to his or her welfare and that, in the vast majority of cases, it will be in 
the best interests of the child to return him or her to the state of habitual residence. The 
underlying premise is thus that the authorities best placed to resolve the merits of a 
custody dispute are the courts of the state of the child's habitual residence and not the 

 

reason of a judicial or administrative decision, or by reason of an agreement having legal effect under 

the law of the state." Also see MB v LC (21586/2023) [2024] ZAWCHC 61 (29 February 2024) para 7. 
275 MB v LC (21586/2023) [2024] ZAWCHC 61 (29 February 2024) para 7. 
276 Article 1 states that: "The objects of the present Convention are – (a) to secure the prompt return of 

children wrongfully removed to or retained in any Contracting State; and (b) to ensure that the rights 
of custody and of access under the law of one Contracting State are effectively respected in the other 

Contracting States." 
277 Shaknes, Stringer and Brandt 2023 Int J Appl Psychoanal Stud 496. Also see Nicolson 1999 CILSA 230; 

Central Authority v Houwert [2007] SCA 88 (RSA) para 16; Smith v Smith [2001] 3 All SA 146 (A) para 
6. 

278 Comity means mutual trust and reciprocity between nations. Comity is based on an implicit acceptance 

that the same quality of justice will be dispenses in the courts of all signatory states (see Central 
Authority v Goosen (54790/10) [2010] ZAGPPHC 226 (9 December 2010). 

279 Sonderup case para 31. 
280 Nicolson 1999 CILSA 230-231. 
281 Nicolson 1999 CILSA 230-231. Also see JEL v Ad Hoc Central Authority for the Republic of South Africa 

[2021] JOL 50846 (SCA) para 13. 
282 Pennello v Pennello (Chief Family Advocate as Amicus Curiae) 2004 3 SA 117 (SCA). 
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courts of the state to which the child has been removed or in which the child is being 
retained.283 

The Convention is not a mechanism to resolve custody disputes.284 Article 19 of the 

Convention makes it clear that a court hearing an application for the return of a child 

wrongfully removed, shall not consider the merits of a custody issue.285 The basis of the 

return mechanism is that an abducted child's short-term interests will be best served if 

the status quo is returned.286 A custody dispute requires a full assessment of a child's 

long-term interests and must be conducted in a court within the child's habitual country 

of residence.287 In the United Kingdom matter of Re D (Abduction: Rights of Custody),288 

it was held that: 

[T]he whole object of the Hague Convention is to secure the swift return of children 
wrongfully removed from their home country, not so only that they can return to the 
place which is properly their 'home', but also so that any dispute about where they should 
live in the future can be decided in the courts of their home country, according to the 
laws of their home country and in accordance with the evidence which will mostly be 
there rather than in the country to which they have been removed. 

Save for a few exceptions, a child must be returned to its habitual place of residence in 

instances where there has been a wrongful removal.289 Article 12 of the Convention places 

a mandatory obligation on the authority concerned to return a child so wrongfully 

removed and retained.290 In circumstances where the requirements of article 12 are met, 

a member state does not have the discretion to refuse the return of the child.291 

 

283 Pennello v Pennello (Chief Family Advocate as Amicus Curiae) 2004 3 SA 117 (SCA) para 25. 
284 Shaknes, Stringer and Brandt 2023 Int J Appl Psychoanal Stud 496; Nicolson 1999 CILSA 231; Davel 

and Skelton Commentary on the Children's Act 17-2 – 17-5; Family Advocate v PF; PF v JF [2015] JOL 
33933 (ECP). 

285 Article 19 reads as follows: "A decision under this Convention concerning the return of the child shall 

not be taken to be a determination on the merits of any custody issue." 
286 Sonderup case para 29. 
287 Mol and Kruger 2018 J Priv Int L 422. 
288 [2006] UKHL 51 para 48. 
289 Nicolson 1999 CILSA 234. 
290 See article 12 of the Convention and Central Authority v Houwert [2007] SCA 88 (RSA) para 17. 
291 Smith v Smith [2001] 3 All SA 146 (A) (16 March 2001) para 21. 
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3.2.5 Central Authorities 

The Convention creates Central Authorities within member states to aid in the facilitation 

of the return-a-child mechanism.292 The effectiveness of the Convention lies in the 

cooperation of the international community through their central authorities.293 The HCCH 

has published a Guide for Good Practice to assist Central Authorities in achieving 

successful execution of their mandate.294 In South Africa, the Chief Family Advocate fulfils 

the role of the Central Authority.295 The role of the Central Authority is to a) locate children 

that have been abducted, b) ensure that the child that has been abducted is safe, pending 

the outcome of the Hague Convention proceedings, c) initiate proceedings for the return 

of the child under the Convention, d) provide support to secure the return of the children 

and e) facilitate information and ensure it flows freely.296 It is a criminal offence to 

obstruct the Central Authority in the fulfilment of their duties.297 

Once a minor child has been located, the Central Authority must seek to facilitate the 

voluntary return of the child prior to instituting a formal legal process.298 If the "abducting 

parent" does not return the minor child voluntarily, the Central Authority may institute a 

formal application through the High Court for the return of the child.299 If the Central 

Authority institutes a formal application through a High Court, the Central Authority 

becomes the applicant, and not the "left-behind parent". The "abducting parent" shall be 

the respondent. In the execution of its duties, the Central Authority is obligated to act 

expeditiously.300 The Family Advocate as Central Authority cannot remain neutral in the 

attainment of the objectives of the Hague Convention.301 In ordinary family litigation, the 

Family Advocate would normally assume a neutral role but in Hague Convention 

 

292 Article 6 of the Hague Convention on International Child Abduction. 
293 Scarano 2016 J Soc Wel & Fam L 141. 
294 HCCH 2003 Guide to Good Practice Child Abduction Convention. 
295 Section 276 of the Children's Act 38 of 2005. 
296 Article 7 of the Hague Convention on International Child Abduction. Also see Nicolson 1999 CILSA 231. 
297 In terms of Regulation 19 of the Children's Act 38 of 2005 a person may be imprisoned for a period 

not exceeding 12 months, or a fine for an unprescribed amount. 
298 Article 10 of the Hague Convention on International Child Abduction. Also see Nicolson 1999 CILSA 

231. 
299 Article 10 of the Hague Convention on International Child Abduction read with the regulations 

contained in Chapter IV of the Children's Act 38 of 2005. 
300 Central Authority v Houwert [2007] SCA 88 (RSA) para 34. 
301 Central Authority for the Republic of South Africa v Bronowicki (2008/16120) [2008] ZAGPHC 261 (20 

August 2008) para 14. 
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proceedings, the Family Advocate is forced to accept a more adversarial role, whereby it 

only advances the case of the "left-behind parent".302 The "abducting parent" must 

advance his or her own case through the appointment of their own legal representative. 

The "left-behind parent" does not pay for the services of the Central Authority303 but can 

also appoint his or her own legal representative to assist the Central Authority in the court 

proceedings.304 It is submitted that the appointment of a private legal representative will 

not eliminate the role and function of the Central Authority but will merely serve to 

supplement it. 

3.2.6 Time-periods 

Convention proceedings can only be instituted in circumstances where a period of less 

than one year has elapsed since the wrongful removal of a child,305 or more than one 

year after the abduction has occurred, subject to the proviso that the child has not 

become settled in its new environment.306 Once proceedings have been instituted, the 

Central Authority as well as the judiciary are obliged to act expeditiously in finalising the 

return process.307 Delays in the finalisation of these proceedings will be in stark contrast 

to the object of the Convention, which is "to secure the prompt return of children".308 It 

is intended for Hague Convention proceedings to be finalised within six weeks of being 

initiated.309 The Convention is premised on the fact that it is not in a child's best interest 

to be abducted, and that if the child is returned to its habitual country of residence in a 

very short time, the return of the child will not ordinarily cause irreparable harm.310 The 

longer the return of the child is delayed, the greater the potential harm to that child can 

 

302 Central Authority for the Republic of South Africa v Bronowicki (2008/16120) [2008] ZAGPHC 261 (20 
August 2008) para 14. 

303 Nicolson 1999 CILSA 231-232. 
304 Silberman 1994 L&CP 10- 11.  Also see Nicolson 1999 CILSA 231–232. 
305 Article 12 of the Hague Convention. 
306 Article 12 of the Hague Convention. 
307 Article 11 of the Convention reads as follows: "The judicial or administrative authorities of the 

Contracting States shall act expeditiously in proceedings for the return of children." Also see Central 
Authority v Houwert [2007] SCA 88 (RSA) para 34. 

308 KG v CB (748/11) [2012] ZASCA 17 (22 March 2012). 
309 Article 11 of the Hague Convention. Also see Regulation 23 of the Children's Act 38 of 2005 dictated 

that Hague Convention proceedings must be completed within six weeks of being instituted, except 

where exceptional circumstances exist. 
310 Central Authority for the Republic of South Africa v B 2012 2 SA 296 (GSJ) para 17. 
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be.311 A failure to deal with these kinds of matters expeditiously can cause psychological 

prejudice to the families involved.312 Mashile J313 has said that a failure to adhere to the 

time-periods envisioned by the Hague Convention makes a mockery of the Convention 

itself.314 The importance of adhering to the time-periods will be addressed further in 

Chapter 3 of this study and in specific relation to the Constitutional Court decision in Ad 

Hoc Central Authority for the Republic of SA v Koch.315 

3.2.7 When will a child be returned or not returned? 

Once it has been established that the requirements in terms of article 12 have been 

fulfilled,316 the return of the child is mandatory. In other words, it is compulsory for a 

member state to return an abducted child to its habitual country of residence. However, 

once the obligation to return a child has been established, the "abducting parent" may 

raise an article 13317 defence.318 It is submitted that if the "abducting parent" succeeds 

with a defence in terms of article 13, the obligation to return created by article 12 will 

convert into a discretion to return. 

3.2.7.1 Requirements in terms of article 12 

The Central Authority has the onus to establish that a) the child was removed from (or 

retained in) another member state, b) the state that the child was removed from was its 

country of habitual residence, c) the removal was wrongful and d) a period of less than 

one year has elapsed (unless the child has settled in its new environment). 

 

311 Central Authority for the Republic of South Africa v B 2012 2 SA 296 (GSJ) para 17. 
312 AKN v Central Authority for the Republic of South Africa (AR 571/15) [2016] ZAKZPHC 43 (10 May 

2016) para 30. 
313 Central Authority, Republic of South Africa v YR [2023] ZAGPPHC 376; 061066/2022 (29 May 2023). 
314 Central Authority, Republic of South Africa v YR [2023] ZAGPPHC 376; 061066/2022 (29 May 2023) 

para 6. Also see KG v CB (748/11) [2012] ZASCA 17 (22 March 2012) 58–59. 
315 2024 3 SA 249 (CC) (27 November 2023). 
316 See article 12 of the Convention. 
317 See article 13 of the Convention. 
318 Central Authority for the Republic of South Africa v Iguwa (10/15111) [2010] ZAGPJHC 62 (27 August 

2010) para 18. 
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3.2.7.1.1 Where the child was removed or retained 

The Hague Convention does not define the terms "remove" or "retain"; however, the 

difference between the two terms was articulated in the English Appeal Court case of In 

Re: H (Minors) Abduction: Custody Rights)319 as follows: 

Removal occurs when a child is taken away from his or her State of habitual residence 
to another State; retention occurs where a child who has previously been outside his or 
her State of habitual residence has not returned after a period has expired. 

In circumstances where one parent travels with the minor child to another country with 

the consent of the other parent for purposes of a holiday or for medical treatment, but 

then fails to return, such conduct would be deemed to be retention.320 

3.2.7.1.2 Habitual place of residence 

A child must have been removed from its habitual place of residence.321 If it cannot be 

proved that the country from which the child was removed was its habitual place of 

residence, the application for return will fail.322 The Act and the Convention do not define 

"habitual residence"323 and the interpretation of the term is left to the court adjudicating 

the matter.324 The term must be interpreted in accordance with the ordinary and natural 

meaning thereof, and is a question of fact that is decided with reference to all the 

circumstances of the particular case.325 Habitual residence is different from and easier to 

prove than domicile.326 The word "habitual" implies that there must be a stable territorial 

link with a country.327 In instances where parents share the same intention regarding 

their child's habitual residence, the shared intention will determine the habitual place of 

 

319 1991 2 AC 476 at 86. 
320 Central Authority, Republic of South Africa v YR [2023] ZAGPPHC 376; 061066/2022 (29 May 2023; 

Central Authority for the Republic of South Africa v SC (2022/0001) [2022] ZAGPJHC 700 (15 

September 2022); Central Authority for the Republic of South Africa v B [2012] 3 All SA 95 (GSJ); Ad 
Hoc Central Authority for the Republic of South Africa v Koch [2023] ZACC 37. 

321 Davel and Skelton Commentary on the Children's Act 17-9. 
322 Nicolson 1999 CILSA 233. 
323 See Hague Convention on International Child Abduction. 
324 Mahlobogwane 2008 Obiter 116–117. 
325 Central Authority for the Republic of South Africa v K 2015 5 SA 408 (GJ) (4 December 2014) para 8. 
326 Nicolson 1999 CILSA 233. See s 2(1) of the Domicile Act 2 of 1992 wherein it states that: "If, in the 

normal course of events, a child has his home with his parents or with one of them, it shall be 

presumed, unless the contrary is shown, that the parental home concerned is the child's domicile." 

Also see V v V (5881/17) [2017] ZAGPPHC 324 (6 July 2017) for the definition of domicile. 
327 Davel and Skelton Commentary on the Children's Act 17-10. 
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residence.328 However, where parents have different intentions, the habitual residence of 

the child is determined based on the child's factual connection to a particular state and 

what he knows of the state culturally, socially and linguistically.329 The term can be 

understood to mean the place where a child has been physically present for enough time 

to become acclimatised and settled from the child's perspective.330 To the extent that 

there is a dispute of fact insofar as habitual residence is concerned, the Plascon Evans331 

rule332 will be applied.333 Habitual residence cannot be lost by a temporary absence from 

the habitual country or by an unlawful removal.334 

3.2.7.1.3 Removal must have been wrongful 

To be wrongful, the "left behind" parent must neither have consented to the removal, 

nor acquiescence thereto. If the "abducting parent" alleges that the "left-behind parent" 

consented or acquiesced, the "abducting parent" will bear the onus to prove so on a 

balance of probabilities.335 Consent must be informed consent.336 It must be clear, cogent, 

positive and unequivocal.337 If the court tasked with the matter is in any doubt that there 

was consent, the court must find that there was no consent.338 Acquiescence is 

determined by the actual subjective intention of the "left-behind parent", and not the 

outside world's perception of his intentions.339 A person can be said to have acquiesced 

if: 

 

328 Central Authority for the Republic of South Africa v Iguwa (10/15111) [2010] ZAGPJHC 62 (27 August 

2010) para 29. 
329 Central Authority for the Republic of South Africa v Iguwa (10/15111) [2010] ZAGPJHC 62 (27 August 

2010) para 29. 
330 Feder v Evans-Feder 63 F 3d 217 (3rd Cir 1995) 224. 
331 Plascon-Evans Paints (TVL) Ltd v Van Riebeeck Paints (Pty) Ltd 1984 3 SA 623 (A). 
332 The rule is explained at 634E–635D. When factual disputes arise in circumstances where the applicant 

seeks final relief (in this instance the return of a child), the return of the child should be granted in 

favour of the applicant, only if the facts alleged by the respondent in its answering affidavit, read with 
the facts it has admitted justifying the order that has been prayed for. 

333 Central Authority for the Republic of South Africa v Engelenhoven (43352/21) [2021] ZAGPPHC 699 

(11 October 2021) para 19. 
334 Nicolson 1999 CILSA 233. 
335 KG v CB (748/11) [2012] ZASCA 17 (22 March 2012) para 38. 
336 KG v CB (748/11) [2012] ZASCA 17 (22 March 2012) para 38. 
337 Central Authority v Houwert [2007] SCA 88 (RSA) para 20. 
338 Central Authority v Houwert [2007] SCA 88 (RSA) para 20. 
339 Re H (Minors) (Abduction: Acquiescence) [1997] 2 All ER (HL) at 235E–G. 
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Such person by unequivocal conduct, knowing of his or her rights, inconsistently acts 
with the intention to the contrary.340 

Acquiescence does not require full knowledge of every precise detail of the abducting 

parties' conduct,341 but that the removal and retention of the child is unlawful and that 

there is a remedy available.342 Once the "left-behind parent" has acquiesced, he or she 

cannot thereafter challenge their acquiescence to have the child returned.343 

3.2.7.1.4 A period of one year has not elapsed 

Article 12 of the Convention states that the return mechanism can be utilised in 

circumstances where more than one year has elapsed since the abduction, unless the 

child has settled in its new environment.344 If less than one year has elapsed prior to the 

return mechanism being instituted, the fact that a child has settled in its new environment 

is irrelevant and is not considered.345 The rationale behind this article is that it would be 

disruptive to return a child that has settled in its new environment.346 It is submitted that 

this provision creates an assumption that it takes at least one year for a child to settle in 

a new environment; in other words, a child cannot settle in its new environment in less 

than a year. Be that as it may, the courts in considering whether a child has settled into 

its new environment, must view it from the child's perspective and not the parents' 

perspectives.347 The child must have fully integrated into life in his new country and be 

well adjusted.348 

 

340 L v Central Authority for the Republic South Africa (24108/2016) [2018] ZAGPJHC 12 (20 February 
2018) para 12. 

341 Smith v Smith [2001] 3 All SA 146 (A) para 10. 
342 Smith v Smith [2001] 3 All SA 146 (A) para 10. 
343 L v Central Authority for the Republic South Africa (24108/2016) [2018] ZAGPJHC 12 (20 February 

2018) para 12. 
344 Article 12. 
345 Mahlobogwane 2018 Obiter 118. 
346 Central Authority for the Republic of South Africa v Ashmore (10839/14) [2015] ZAKZDHC 88 (24 

November 2015) para 16. 
347 Mahlobogwane 2018 Obiter 122. 
348 Central Authority for the Republic of South Africa v K 2015 5 SA 408 (GJ) (4 December 2014) para 50; 

L v Central Authority for the Republic South Africa (24108/2016) [2018] ZAGPJHC 12 (20 February 
2018) para 12. 
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3.2.7.2 Defences under article 13 

The drafters of the Convention recognised that there may be instances in which it would 

be inappropriate to order the return of a child.349 The onus of proof rests on the 

"abducting party" to prove the defence on a balance of probabilities.350 It is submitted 

that the successful raising of this defence does not create an obligation to refuse the 

return of the child, but rather a discretion to refuse the return of the child. 

3.2.7.2.1 Other parent has failed to exercise rights of custody351 

The "left-behind parent" must have actually been exercising rights of contact at the time 

of the removal.352 If the "left-behind parent" was not exercising his or her custody rights 

at the time of removal, the application for return can be refused.353 To succeed with this 

defence, the "abducting parent" must be able to show that the "left-behind parent" had 

clearly and unequivocally abandoned his or her custody rights.354 In South Africa, the 

term "custody" has been replaced with "care and contact" however in Convention 

proceedings the courts still use the international language of "custody".355 

3.2.7.2.2 Grave risk of physical or psychological harm356 

The return of a child may be refused in terms of article 13(b) if the return will expose the 

child to grave physical or psychological harm or if it places the child in an intolerable 

situation.357 This is a defence that must be scrutinised vigorously.358 There will always be 

a certain degree of harm to a child where there is an ordered return, however, that is not 

the harm that is envisaged under this defence.359 To succeed with this defence, the harm 

 

349 Shaknes, Stringer and Brandt 2023 Int J Appl Psychoanal Stud 496. 
350 Central Authority for the Republic of South Africa v Iguwa (10/15111) [2010] ZAGPJHC 62 (27 August 

2010) para 25. 
351 Article 13(a). 
352 Chief Family Advocate v G 2003 2 SA 599 (W) at 605I–606H. 
353 See KLVC v SDI (20334/2014) [2014] ZASCA 222 (12 December 2014) for a discussion on unmarried 

fathers and their rights in terms of s 21 of the Children's Act 38 of 2005. 
354 Friedrich v Friedrich 983 F 2d 1396 (6th Cir 1993). 
355 Domingo 2011 PELJ 149. 
356 Article 13(b). 
357 Article 13(b). 
358 In Re C (Abduction: Grave Risk of Physical and Psychological Harm) [1999] 2 FLR 78. 
359 LD v Central Authority (RSA) [2022] ZASCA 6 (18 January 2022) para 29. 
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or intolerability must extend beyond the normal inherent harm of a return order.360 If 

harm can be extinguished or alleviated by imposing protective conditions on the parents, 

it is empowered to do so in terms of section 38361 read with section 28(2) of the 

Constitution. The article 13(b) defence, and particularly its link to the best interest 

principle, will be addressed further in Chapter 4. 

3.2.7.2.3 Child objects to the return 

A child may object to the return to its habitual country of residence, subject to the child 

having attained an age and degree of maturity at which it is appropriate to consider his 

views.362 The Convention does not dictate how a child shall be permitted to raise its 

objections; however, it is submitted that it shall be done appropriately, given the specific 

set of circumstances.363 Examples of how objections may be conveyed are a) through an 

interview by a judge in chambers,364 b) through the appointment a legal representative 

for the child365 or c) through the appointment of an independent expert.366 It is submitted 

that due to the non-neutral role of the Family Advocate in Convention proceedings, it 

would not be appropriate for the child's objection to be made via the Family Advocate. 

The court tasked with the matter must, firstly, decide as to whether the child is of an age 

and has the degree of maturity to make it appropriate to consider its views and secondly, 

the court must decide on the strength and validity of the child's views.367 Whilst a child 

can express an objection, a child cannot bear the responsibility of the final decision.368 

 

360 LD v Central Authority (RSA) [2022] ZASCA 6 (18 January 2022) para 29. 
361 CAR v The Central Authority of the Republic of South Africa (737/2023) [2024] ZASCA 103) (21 June 

2024) para 16. See Sonderup case at paras 35 and 51. S 38 of the Constitution reads that: "Anyone 
listed in this section has the right to approach a competent court, alleging that a right in the Bill of 

Rights has been infringed or threatened, and the court may grant the appropriate relief, including a 
declaration of rights." 

362 Article 13. 
363 See s 10 of the Children's Act which reads: "Every child that is of such an age, maturity and stage of 

development as to be able to participate in a matter concerning that child has the right to participate 

in an appropriate way and views and wishes expressed by the child must be given due consideration." 
364 Family Advocate v Remy; In re: The minor children, "JR" and "GR" [2017] JOL 38107 (ECP). 
365 Section 279 of the Children's Act 38 of 2005 requires a legal representative for the minor child in all 

applications in terms of the Hague Convention on International Child Abduction. 
366 See F v F 2006 3 SA 42 (SCA) para 25. 
367 Davel and Skelton Commentary on the Children's Act 17-24. 
368 SC v SC (20976/2017) [2018] ZAGPJHC 30 (28 February 2018) para 63. 
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3.2.7.3 Human rights issue 

If the return of a child violates the fundamental principles of human rights and freedoms 

of a state, the return may be refused.369 This is an acknowledgement that some countries 

may have a bill of rights that create limitations for the return of a child.370 The rights of 

the "left-behind parent" to claim a return of a child, may thus be limited in terms of article 

19.371 

3.2.8 Other provisions 

The mechanisms provided for in the Convention can only be invoked for children under 

the age of sixteen years.372 Thus, even though children only obtain the age of majority373 

when they turn eighteen years old, children between the ages of sixteen and eighteen 

do not fall within the ambit of the Convention. It is submitted that there is no international 

remedy for such a situation and the aggrieved parent would have to solely rely on the 

domestic law of the country in which the child has been taken for the appropriate relief.374 

3.3 Conclusion 

The Convention is a widely adopted375 international treaty with stringent and rigid rules 

insofar as the return of abducted children is concerned.376 The treaty is premised on the 

assumption that, generally speaking, it will be in a child's best interests to be returned to 

the habitual place of residence from which he or she was removed, for the law to take 

its course on matters relating to its custody.377 An application under the ambit of the 

Convention cannot be used as a tool to argue the merits of a custody case.378 The return 

of the child to its habitual country of residence is mandatory, save for a few exceptions.379 

 

369 Article 19 reads that: "The return of the child under the provisions of Article 12 may be refused if this 

would not be permitted by the fundamental principles of the requested State relating to the protection 
of human rights and fundamental freedoms." 

370 Smith v Smith [2001] 3 All SA 146 (A) para 10. 
371 Smith v Smith [2001] 3 All SA 146 (A) (16 March 2001) para 10. 
372 See article 4 of the Hague Convention on International Child Abduction. 
373 Age of Majority Act 57 of 1957 (as amended). 
374 Malhotra 2014 Fam Law Q para 1. 
375 Having been adopted by 90 States and the European Union. 
376 Du Toit "The Hague Convention on the Civil Aspects of International Child Abduction" 448. 
377 Sonderup case. 
378 Article 19 of the Convention. 
379 Article 12 of the Convention. 
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The best interests of the child are not one of those exceptions. Chapter 4 shall address 

the best interests of the minor child within the context of the Convention. 
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Chapter 4: Role of the Best Interest Principle in relation to the Hague 

Convention 

4.1 Introduction 

It has been established in Chapter 2 of this study that the best interest of a child, as a 

right and as a standard, takes centre stage in all matters concerning children in the 

international community and within domestic law. Chapter 2 dealt with the principles and 

implementation of the Hague Convention by member states, and South Africa in 

particular. The Convention does not require state parties to consider the best interest of 

an individual child in the application of the return mechanism. This chapter shall examine 

how the Constitutional Court in South Africa has dealt with the Convention within the 

context of the best interest of the child and the critique thereof. Possible ways in which 

to balance the best interest of an individual child as a right with the objectives of the 

Convention will also be addressed. 

4.2 Hague Convention and the best interests of the child 

4.2.1 Sonderup v Tondelli380 

4.2.1.1 Introduction 

The Sonderup judgment was handed down in the Constitutional Court on 4 December 

2000, at which time the Convention Act381 was still in operation. The matter came before 

the Constitutional Court on appeal from the then Southeastern Cape High Court.382 A 

four-year-old girl was brought to South Africa by her mother in June 2000383 without the 

father's consent and was subsequently retained in the Republic.384 There were two 

questions placed before the court, the first being whether the mother had unlawfully 

abducted her daughter in terms of the provisions of the Convention Act, and the second 

being whether the return mechanism was consistent with section 28(2) of the 

 

380 2001 1 SA 1171 (CC). 
381 Hague Convention on the Civil Aspects of International Child Abduction Act 72 of 1996 (as repealed). 
382 Sonderup case para 2. 
383 Sonderup case para 1. 
384 Sonderup case para 5–9. 
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Constitution and if not, whether the inconsistency was a lawful limitation in terms of 

section 36.385 Only the second question will be addressed in this chapter. 

4.2.1.2 Discussion 

Goldstone J reaffirmed the purpose of the Convention as has been previously articulated 

in Chapter 3 of this study, and further stated that if a child has been wrongfully removed 

from its habitual place of residence in terms of article 12, a court must order its return.386 

It was acknowledged that the Convention Act does not recognise the paramountcy of the 

best interests of the child as dictated by section 28(2) of the Constitution.387 If an Act of 

parliament is inconsistent with any of the provisions of the Constitution, the inconsistency 

must be justifiable under the limitation clause of section 36 of the Constitution for it to 

be declared constitutionally valid.388 The court found that the limitation of section 28(2) 

in the Convention Act is reasonable and justifiable in an open and democratic society 

based on human dignity, equality and freedom.389 The court supported the view 

expressed in Re F390 in that the Convention Act did not depart from the fundamental 

principle that the welfare of the child is paramount.391 The court iterated the following: 

In normal circumstances it is in the interests of children that parents or others shall not 
abduct them from one jurisdiction to another, but that any decision relating to the 
custody of the children is best decided in the jurisdiction in which they are habitually 
resident.392 

The court found that the return mechanism is a jurisdictional proceeding and that these 

kinds of proceedings ensure that a child's short-term interests are achieved by allowing 

a court in its habitual country of residence to achieve its long-term interests.393 The 

purpose of the Convention is to ensure that these long-term interests are considered by 

the appropriate court.394 The court of the country of habitual residence will have access 

 

385 Sonderup case para 1. 
386 Sonderup case para 25. 
387 Sonderup case para 26. 
388 Sonderup case para 28. 
389 Sonderup case para 36. 
390 Re F [1999] 3 All ER 97 para (CA) 99. 
391 Sonderup case para 28. 
392 Re F [1999] 3 All ER 97 para (CA) 99. 
393 Sonderup case para 29. 
394 Sonderup case para 30. 
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to the relevant facts required for a custody hearing,395 and clearly that court would be in 

a better position to resolve the custody dispute.396 The Convention Act does provide for 

extreme exceptions to the mandatory return mechanism.397 These extreme exceptions398 

were created to protect the welfare of a specific child, where a return order would not be 

appropriate.399 A court may impose additional protective measures in the return order to 

mitigate any short-term prejudice that a child may suffer by its return.400 The protective 

measures shall be addressed later in this chapter.  The approach followed by the 

Constitutional Court was later endorsed by the Supreme Court of Appeal in Pennello v 

Pennello and Another.401   

4.2.1.3 Conclusion 

The Convention Act402 was found not to be inconsistent with the Constitution. The 

limitation of a child's right to have its best interest considered, under the Convention Act, 

is justifiable.403 

4.2.2 Ad hoc Central Authority for the Republic of South African v Koch404 

4.2.2.1 Introduction 

This was an application for leave to appeal against a judgment from the Supreme Court 

of Appeal. A woman who was diagnosed with cancer, brought her two-and-a-half-year-

old daughter to South Africa for medical treatment. The father of the child, who was 

married to the mother, consented to the travel and accompanied them on the 

understanding that they would return to the United Kingdom by a particular date. After 

the mother underwent surgery, she was unable to travel back to the United Kingdom and 

remained in South Africa with their daughter. The father returned to the United Kingdom. 

 

395 Sonderup case para 30. 
396 Sonderup case para 48. 
397 Sonderup case para 31. 
398 Article 13 on the Hague Convention. 
399 Sonderup case para 32. 
400 Sonderup case para 35. 
401  2004 (3) SA 117 (SCA) para 27–30. 
402 Hague Convention on Civil Aspects of Child Abduction Act 72 of 1996 was later repealed by the 

Children's Act 38 of 2005. 
403 Sonderup case para 36. 
404 [2023] ZA CC 37. 
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The relationship between the mother and father started to deteriorate to the extent that 

the father sourced alternative accommodation for himself upon his return. The mother 

informed the father that she would not return to the United Kingdom, and that she would 

spend the remainder of her terminal life in South Africa with her mother and sister. She 

insisted that their daughter remain with her. The father opposed the mother's unilateral 

decision to retain their daughter in South Africa and invoked the provisions of the 

Convention for their daughter's return to the United Kingdom.405 The mother raised an 

article 13(b) defence.406 It was alleged there was a grave risk that their daughter's return 

would expose her to physical and psychological harm, or otherwise place her in an 

intolerable situation. By the time the matter was heard in the Constitutional Court, the 

mother had passed away and the daughter had continued to remain in the care of her 

grandmother and aunt in South Africa. It took four years for the matter to be finalised 

(inclusive of the appeals).407 

There were two questions before the court. The first was what test was required to be 

applied in an article 13(b) defence? The second was how to balance the short-term 

interests of the child on the one hand, and her long-term interests on the other hand. It 

was accepted that the matter did implicate a constitutional issue insofar as section 28(2) 

of the Constitution is concerned, and the appeal was accordingly heard.408 

4.2.2.2 Discussion 

The Constitutional Court held that the objective of the Convention is to give effect to the 

paramountcy of the best interests of children.409 This is clear from the following 

assumptions on which the Convention is predicated, namely410 (a) the wrongful removal 

of children from their country of habitual residence is not in their best interests; (b) the 

prompt return of children to their state of habitual residence will serve their best interests 

and facilitate the resolution of custody disputes by avoiding delays; (c) the courts of the 

country of habitual residence can and will protect the child upon its return; (d) the 

 

405 Sonderup case para 1–7. 
406 Koch case para 17. 
407 Sonderup case para 1–7. 
408 Sonderup case para 9. 
409 Koch case para 40. 
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expeditious and summary return of a child protects children generally by acting as a 

deterrent to their abduction; and (e) it takes at least a year for a child to settle in his or 

her new environment.411 The court held the view that the drafters of the Convention 

recognised that in exceptional circumstances, the speedy and compulsory return of a 

child to its habitual place of residence may not be in its best interests.412 Article 13(b) 

was created to protect those children.413 The defence enables a court to determine the 

welfare of a particular child in his or her own circumstances.414 Neither a narrow nor a 

restrictive approach should be followed in applying the 13(b) defence, but rather a 

balanced approach.415 A court tasked with adjudicating this defence must balance a) the 

objectives of the Convention, b) the limited nature of the assessment of the short-term 

interest of the child, c) the location of the burden of proof and d) the summary nature of 

the proceedings.416 In assessing the defence before it, the court must make an overall 

assessment of all the evidential material placed before it.417 

The court felt strongly that the purpose of the Convention would become superfluous 

unless timeous steps are taken to return a child to its habitual country of residence.418 

After the four year delay in finalising this matter, the court could no longer rely on the 

assumption that it would be in the child's best short-term interest to return to the United 

Kingdom.419 It is common sense that when a child is removed from his or her habitual 

place of residence, he or she will become settled in his or her new environment and that 

the child will become distressed and disrupted if returned to the habitual country of 

residence.420 There is an obligation to act expeditiously in these kinds of proceedings.421 

 

411 See article 12 of the Convention. A proposal was made by the Swiss delegation at the Special 
Commission of the Hague Conference on Private International Law to reduce the one-year rule to six 

months, however this proposal was rejected by the Commission, see HCCH 2007 Report on the Fifth 
Meeting of the Special Commission paras 168–169. 

412 Koch case para 44. 
413 Koch case para 51. 
414 Koch case para 51. 
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420 Koch case para 128. 
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If Convention matters are not managed properly, it causes delays and defeats the whole 

purpose of the return mechanism.422 

4.2.2.3 Conclusion 

The article 13(b) defence does provide a limited scope for an argument on the best 

interest of a particular child. The longer the matter takes to be finalised, the greater the 

possibility that the defence will succeed. If Convention matters are not speedily dealt 

with, the objectives of the Convention cannot be achieved. 

4.2.3 Criticism of the Constitutional Court approach 

4.2.3.1 Introduction 

Section 28(2) of the Constitution exists for the sole purpose of protecting children, and 

by extension so does the Children's Act.423 It was decided in 2000 that the Convention 

Act was not unconstitutional,424 but that the Act was repealed 10 years later when the 

Children's Act was implemented. The Constitutional Court was again faced with similar 

arguments in 2023,425 after the Children's Act had already been in operation for 13 years.  

The Constitutional Court had an opportunity to address certain pertinent issues but failed 

to do so.  This is addressed below. 

4.2.3.2 Assumptions 

Concerning the assumptions on which the Convention is premised, it is not focused on 

the best interests of individual children.426 The mechanism was created by the Convention 

to protect children in the general sense.427 The acceptance of assumptions when 

assessing the best interest of a child is in stark contrast to the principles embodied in 

other international treaties428 and in South African Constitutional Court judgments such 

 

422 Koch case para 141. 
423 Skelton 2019 De Jure 568. 
424 Sonderup case. 
425 Koch case 37. 
426 Schuz 2021 IJLPF 4. 
427 Schuz 2021 IJLPF 4. 
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as S v M.429 It is submitted that an individualised child-centred approach cannot be 

achieved based on assumptions or a pre-determined formula. Every court that is tasked 

with a matter involving a child, should consider that specific child within its own 

environment and specific circumstances, with no pre-determined formula.  It is well 

documented in child law jurisprudence that the best interest principle should be applied 

flexibly based on individual circumstances.430 The Constitutional Court now contradicts 

itself:  on the one hand it supports an individual child-sensitive system,431 and on the 

other hand it makes decisions that are based on pre-determined assumptions. It has been 

argued repeatedly that a reduction in the rate of abductions would have a positive effect 

for children in general.432 Van der Schyff J433 observes eloquently that: 

The Convention is primarily aimed at deterring self-help and provides for the immediate 
return of children in such circumstances. The remedy against self-help, although 
intended to have a deterrent effect, is subject to several exceptions for reasons that are 
self-evident, if regard is had to the question as to 'what sacrifices society can morally 
expect from an individual child for purposes of benefitting the greater good, e.g. 
generally deterring abduction.434 

The Constitutional Court in Sonderup and Koch have now accepted that individual children 

must be sacrificed to benefit the greater good of reducing the rate of abductions.435 If 

one applies a child-centred approach, individual children would not be "mechanically 

sacrificed on the altar of jurisdictional formalism".436 In RC v HSC437 the court held that 

The best interest of the child principle is a flexible standard and should not be 
approached in a formalistic manner. We find that a sufficiently child-centred approach 
was not followed by the Court. 

 

429 2008 3 SA 232 (CC). Also see Minister for Welfare Population Development v Fitzpatrick 2000 3 SA 

422 (CC); Centre for Child Law v T S 2023 6 SA 1 (CC); Teddy Bear Clinic for Abused Children v 
Minister of Justice and Constitutional Development 2014 2 SA 168 (CC); AD v DW 2008 3 SA 183 (CC). 

430 Skelton 2019 De Jure 573. 
431 Couzens 2019 CCR 380. 
432 Mol and Kruger 2018 J Priv Int L 427. 
433 Central Authority of the Republic of South Arica v Engelenhoven (43352/21) [2021] ZAGPPHC 699 (11 

October 2022) para 38. 
434  Central Authority of the Republic of South Arica v Engelenhoven (43352/21) [2021] ZAGPPHC 699 (11 

October 2022) para 38. 
435 Central Authority of the Republic of South Arica v Engelenhoven (43352/21) [2021] ZAGPPHC 699 (11 

October 2022) para 38. 
436 DM v CHP (B6773/23) [2024] ZAGPPHC 76 (4 January 2024) para 42. 
437 2023 4 SA 231 (GJ) para 37. 
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An assumption is "something that you accept as true without question or proof" and 

simply accepting the assumptions on which the Convention is premised as true, is an 

easy solution.438 Parties to the return mechanism should be permitted to test these 

assumptions and prove otherwise on a balance of probabilities. Parties should be able to 

test the following: (a) That the summary return of a particular child will facilitate the 

resolution of a custody dispute; (b) That the country of habitual residence will protect 

the individual child upon its return, and act in that child's best interests when the custody 

dispute is adjudicated. Put differently, that justice will be served in the habitual country 

of residence; (c) That the removal of the child to South Africa is not in the individual 

child's best interests; and (d) That it takes at least a year for a child to settle in its routine. 

The assumptions should be treated in law in the same manner as a rebuttable 

presumption. A rebuttable presumption of law creates a provisional assumption of a fact, 

which compels a court to reach a conclusion in the absence evidence to the contrary.439 

4.2.3.3 Section 275 of the Children's Act.440 

Neither court addressed section 275 of the Children's Act which dictates that: 

The Hague Convention on International Child Abduction is in force in the Republic and 
its provisions are law in the Republic, subject to the provisions of this Act. 

It is obvious that this section did not make an appearance in Sonderup, because Sonderup 

was decided upon in 2000, and the Children's Act only came into effect on 1 April 2010. 

It is, however, disappointing that almost twenty-three years after the Sonderup decision, 

when the Constitutional Court441 had the opportunity to raise the fact that the Children's 

Act was not in existence at the time of Sonderup, and how the Children's Act may have 

a bearing on the way Convention proceedings are to be adjudicated. Central Authority v 

MV442 paved the way for this discussion when it was found that 

… the Convention itself being subservient to those provisions. This is abundantly clear 
from the provisions of Section 275 of the Children's Act, which specifically make the 

 

438 Bozin 2016 UTLR 26. 
439 Wesbank v Ralushe 2022 2 SA 626 (ECG) para 44. 
440 Act 38 of 2005. 
441 The Koch case. 
442 Central Authority v MV (LS Intervening) 2011 2 SA 428 (GNP). 
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Hague Convention subject to the provisions of that Act, and obviously subject to the 
provisions of the Constitution.443 

From a plain reading of the wording of section 275, it seems as though the remaining 

provisions of the Children's Act are superior to the Convention. This would include section 

9 of the Act which reads that: 

In all matters concerning the care, protection and well-being of a child the standard that 
the child's best interest is of paramount importance, must be applied. 

The wording of section 9 is important. It refers to "all matters" without limitation; "the 

child" as an individual and not children in the general sense; and "must", without 

conditions attached thereto. If the Convention is subservient to the Children's Act, then 

based on the wording of section 9, the following is clear: a) All matters, including 

jurisdictional proceedings,444  will be subject to the best interest of the child standard; b) 

The best interest of the child standard is applied to children as individuals and not children 

in the general sense; and c) The application of the best interests standard is mandatory. 

The wording of section 9 is different to the wording of section 28(2) of the Constitution, 

which reads: 

A child's best interests are of paramount importance in every matter concerning the 
child. 

It is submitted that the above provision would not be interpreted in the same manner as 

section 9 of the Children's Act. At the time that the Sonderup judgment was decided, it 

only had section 28(2) at its disposal and not section 9 of the Children's Act. The 

Constitutional Court had the opportunity in Koch445 to interpret section 9 against the 

backdrop of section 28(2) but failed to do so. 

 

443 Central Authority v MV (LS Intervening) 2011 2 SA 428 (GNP) para 26. 
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4.2.3.4 CRC and the ACRWC 

Great emphasis has been placed on South Africa's international obligations446 and the fact 

that comity and cooperation are of the utmost importance in Convention matters.447 

Comity has been described as: 

A rule of choice of law, courtesy, politeness, convenience or goodwill between 
sovereigns, a moral necessity, expediency, reciprocity, or considerations of high 
international politics concerned with maintaining amicable and workable relations 
between parties.448 

The effectiveness of international agreements relies heavily on the cooperation of the 

international community.449 Member states of an international treaty expect reciprocity; 

in other words, if one state enforces the provisions of a treaty, it expects the other states 

to follow.450  While comity is especially important in private international law in the current 

globalising world,451 it should not outweigh the welfare of a child.452 The Convention is 

not the only treaty to which South Africa is a signatory. 

The assumptions on which the Convention is founded are a far cry from the child-centred 

approach that is not only encouraged, but demanded, by the CRC and the ACRWC. The 

CRC and the ACRWC focus on the rights of individual children, whilst the Convention 

focuses on children collectively.453 The Convention pre-dates the CRC and the ACRWC by 

almost a decade and an important question to ponder is whether the Convention would 

have been drafted differently had it been completed after the implementation of the 

CRC.454 Interestingly, the preamble to the Children's Act explicitly recognises the CRC and 

ACRWC by name, but not the Convention. The preamble states that 

…  whereas the need to extend particular care to the child has been stated in the Geneva 
Declaration on the Rights of the Child, in the United Nations Declaration on the Rights 
of the Child, the Convention on the Rights of the Child and in the African Charter on the 
Rights and Welfare of the Child and recognised in the Universal Declaration of Human 

 

446 Sonderup case para 31. 
447 Boezaart "The position of minor and dependent children" 227. 
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Rights and in the statutes and relevant instruments of specialised agencies and 
international organisations concerned with the welfare of children. 

The Convention falls under "relevant instruments" but is not singled out as prominently 

as the CRC and the ACRWC. It is submitted that this can be an indication that the ideals 

embodied in the CRC and ACRWC are viewed as superior to the treaties that have not 

been mentioned. It is also submitted that in both Sonderup and Koch, the Constitutional 

Court had the opportunity to address whether the various treaties are in conflict or 

harmony with one another,455 and if in conflict, how to strike a balance between 

conflicting international instruments such as these. The pacta sunt servanda principle 

(agreements must be honoured) cannot only apply to the Convention but must apply to 

all international agreements.456 A way must be found to harmonise the conflicting ideals 

of these international instruments.457 The Constitutional Court's failure to consider this 

important topic was a missed opportunity. 

4.2.3.5 Remarks on time-periods  

Delays must be avoided in Hague Convention applications.458 In South Africa, Hague 

Convention litigation takes very long to finalise, and the reality is that this comprises the 

protection envisaged by the Convention.459 The Constitutional Court in Koch460 made 

various statements pertaining to time delays in these kinds of applications; however, it 

was indecisive as to how to solve the problem. The court referenced regulation 23(1) of 

the Children's Act,461 which reads: 

Proceedings for the return of a child under the Hague Convention must be completed 
within six weeks from the date on which judicial proceedings were instituted in a High 
Court, except where exceptional circumstances make this impossible. 

The court did not give any clear direction on whether the six-week period included the 

appeal process. Appeal processes take years to finalise. The court alluded to the fact that 

the Uniform Rules of Court should be amended to create a streamlined process for these 

 

455 Sthoeger 2011 Mich J Int'l L 322. 
456 Keller and Heri 2015 Nord J Int Law 274. 
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kinds of matters.462 However, it did not issue a definitive directive or include any kind of 

relief for this in the final order. 

4.2.4 Conclusion 

The Sonderup judgment was handed down in the early days of the constitutional order,463 

and before the development of the plethora of child rights jurisprudence, which Skelton 

describes as “powerful”.464 Twenty-three years after the Sonderup judgment was handed 

down, there has been a fundamental shift in the law, but some questions remain 

unanswered.  

 

4.3 Balancing the best interest principle and adhering to the provisions of the 

Convention 

4.3.1 Introduction 

At the Special Commission of the Hague Conference on Private International Law, the 

Swiss delegation proposed an amendment to the Convention, namely to include a ground 

for the refusal of a child's return if that return violated its best interests.465 This proposal 

was rejected on the basis that it would undermine the principle of comity.466 It was argued 

that, despite the rejection of the proposed amendment, state parties were not precluded 

from utilising the defence in article 13(b) because it created enough scope for a best 

interest argument.467 The article 13(b) defence is  addressed below. 

 

462 The Koch case para 142. 
463 Constitution of the Republic of South Africa was implemented on 4 February 1997. 
464 Skelton 2019 De Jure 579. 
465 Mol and Kruger 2018 J Priv Int L 427. 
466 HCCH 2007 Report on the Fifth Meeting of the Special Commission para 165. Also see Mol and Kruger 

2018 J Priv Int L 427. 
467 HCCH 2007 Report on the Fifth Meeting of the Special Commission para 162. Also see Mol and Kruger 

2018 J Priv Int L 427; Central Authority for the Republic of South Africa v SC (2022/0001) [2022] 
ZAGPJHC 700 (15 September 2022) para 103. 
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4.3.1.1 Article 13(b) defence 

4.3.1.1.1 Introduction 

A court is not obliged to order the return of a child to its habitual country of residence if 

the child is at grave risk of physical or psychological harm, or if the child will be placed in 

an intolerable situation by its return.468 This defence provides a court with the discretion 

to refuse the otherwise mandatory return of the child.469 There will be evitable harm 

caused to a child in an abduction and the return mechanism is said to remedy that 

harm.470 Harm under this defence must be harm that is of a serious nature, over and 

above the ordinary harm that a child is expected to suffer from in an abduction case.471 

There must be objective evidence of grave harm for this defence to succeed.472 The 

defence must be applied cautiously in terms  of the objectives of the Convention.473 State 

parties to the Convention have found that the defence should be given a restrictive 

interpretation and not a broad one, as the procedure is meant to be summary in nature.474 

Once the interpretation of the defence becomes too broad, a danger develops that the 

proceedings may turn into an adversarial hearing on the merits of a custody case.475 The 

Constitutional Court has, however, pronounced that the defence should be neither 

restrictive nor broad, but balanced.476 

4.3.1.1.2 Meaning of "grave risk" under the article 13(b) defence 

The Convention does not offer a definition of "grave risk". The ordinary meaning of the 

word "grave" is “seriously bad”.477 The ordinary meaning of the word "risk" is “something 

 

468 Article 13(b) of the Convention. Also see Boezaart "The position of minor and dependent children" 
Heaton The law of divorce and dissolution of life partnerships 225. 

469 Weideman and Robinson 2011 Stell LR 74. 
470 Boezaart "The position of minor and dependent children" Heaton The law of divorce and dissolution 

of life partnerships 225. 
471 Boezaart "The position of minor and dependent children" Heaton The law of divorce and dissolution 

of life partnerships 225 – 226.   
472 Nicholson 2014 SALJ 762. 
473 Abella and Plant 2021 Fam Court Rev 356. 
474 HCCH 2007 Report on the Fifth Meeting of the Special Commission para 155. Also see HCCH 2020 The 

1980 Child Abductions Guide to Good Practice Part VI Article 13(1)(b) para 25. 
475 Todd 1995 IJGLS 568. 
476 Ad Hoc Central Authority for the Republic of South Africa v Koch [2023] ZACC 37 para 142. 
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bad that might happen”.478 In the absence of a definition in the Convention itself, it is 

submitted that one can accept the meaning of the term “grave risk” to mean that 

something seriously bad might happen. The Constitutional Court held in Koch479 that: 

The risk to the child must be grave. It is not enough, as it is in other contexts such as 
asylum, that the risk must be real. It must have reached such a standard of seriousness 
as to be classified as grave. Although grave characterises the risk rather than the harm, 
there is in in ordinary language a link between the two. Thus, a relatively low risk of 
death or really serious injury might properly be qualified as grave while a higher level of 
risk might be required for other less serious forms of harm. 

The wording of article 13(b) focuses on the grave risk to the child, and not the abducting 

parent.480 The term is forward-looking and refers to risks that may occur and not events 

that have already occurred.481 There must be a likelihood that the harm will eventuate if 

the child is returned.482 Despite the narrow interpretation encouraged by the HCCH, South 

African courts have often applied article 13(b) widely, not only because they are the 

upper guardians of all minor children, but also because of their duty in terms of section 

28(2) of the Constitution.483 

4.3.1.1.3 Meaning of physical or psychological harm under article 13(b) defence 

There is no definition of "physical or psychological harm" in the Convention. The ordinary 

meaning of the words “physical harm” is harm relating to the body.484 Harm can also 

mean damage. In terms of the Domestic Violence Act485 psychological abuse is grouped 

with emotional and verbal abuse and means: 

[A] pattern of degrading or humiliating conduct towards a complainant, including– 

(a) repeated insults, ridicule or name calling; 

(b) repeated threats to cause emotional pain; or 

 

478 Oxford Learner's Dictionary 2024 Risk (Online edition). 
479 Ad hoc Central Authority for the Republic of South Africa v Koch [2023] para 56 in referencing Re E 

(Children) (Wrongful Removal: Exceptions to Return) [2011] UKSC 21 para 31. 
480 Weideman and Robinson 2011 Stell LR 82. 
481 Koch case para 56. Also see HCCH 2020 The 1980 Child Abductions Guide to Good Practice Part VI 

Article 13(1)(b) para 25. 
481 Todd 1995 IJGLS 568. 
482 Koch case para 56. 
483 Weideman and Robinson 2011 Stell LR 85. 
484 Oxford Learner's Dictionary 2024 Physical harm (Online edition). 
485 Act 116 of 1998. 

https://dictionary.cambridge.org/dictionary/english/bad
https://dictionary.cambridge.org/dictionary/english/happen
https://dictionary.cambridge.org/dictionary/english/relate
https://dictionary.cambridge.org/dictionary/english/body


 
63 

(c) the repeated exhibition of obsessive possessiveness or jealousy, which is such as 
to constitute a serious invasion of the complainant's privacy, liberty, integrity or 
security. 

There has been growing consensus among psychologists and psychiatrists that 

psychological harm can have far-reaching traumatic effects on children.486 In Pennello v 

Pennello487 it was held that psychological harm must be weighty and substantial and not 

trivial.488 Harm must be substantial and severe,489 so much  so  that it causes inevitable 

disruption, uncertainty and anxiety.490 Section 7 of the Children's Act491 specifically lists 

physical and psychological abuse as a factor to be taken into consideration when 

assessing a child's best interests. Sections 7(l) and (m) reads as follows: 

(l) The need to protect the child from any physical or psychological harm that may be 
caused by 

(i) subjecting the child to maltreatment, abuse, neglect, exploitation or 
degradation or exposing the child to violence or exploitation or other harmful 
behaviour; or 

(ii) exposing the child to maltreatment, abuse, degradation, ill-treatment, violence 
or harmful behaviour towards another person. 

(m) Any family violence involving the child or family member of the child. 

In domestic law, the need to protect a child from physical or psychological harm is well 

established. The mere fact that a child is of a tender age is not sufficient to succeed with 

this defence.492 

4.3.1.1.4 Meaning of intolerable situation under the article 13(b) defence 

There is no definition of an intolerable situation in the Convention. The term is open to 

various interpretations.493 The ordinary meaning of the word "intolerable" is “too bad or 

unpleasant to deal with or accept”.494 The term “intolerable” is akin to unbearable, but 

 

486 Shaknes, Stringer and Brandt 2023 Int J Appl Psychoanal Stud 499. 
487 Pennello v Pennello 2004 3 SA 117 (SCA). 
488 Nourse LJ in Re A (A minor) (Abduction) [1988] 1 FLR 365 (CA) at 372 as referenced in Pennello v 

Pennello 2004 3 SA 117 (SCA) (1 December 2003) para 31. Also see Central Authority for the Republic 
of South Africa v SC (2022/0001) [2022] ZAGPJHC 700 (15 September 2022) para 35. 

489 Central Authority for the Republic of South Africa v SC (2022/0001) [2022] ZAGPJHC 700 (15 
September 2022) para 35. 

490 Re C (Abduction: Grave Risk of Psychological Harm) [1999] 1 FLR 1145 (CA) at 1155 (G). 
491 Act 38 of 2005. 
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493 Todd 1995 IJGLS 571. 
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from a child's perspective and not from the perspective of an adult.495 In the English case 

of Re D496 it is noted that: 

Intolerable is a strong word, but when applied to a child must mean a situation which 
this particular child in these particular circumstances should not be expected to tolerate. 
Those words were carefully considered and can be applied just as sensibly to physical or 
psychological harm as to any other situation. Every child had to put up with a certain 
amount of tough and tumble, discomfort and distress. It is part of growing up. But there 
are some things which are not reasonable to expect a child to tolerate. 

It is noteworthy that the defence in terms of the meaning of "intolerable situation" is 

often linked to the fact that a child has already become settled in its new environment497 

4.3.1.1.5 Conclusion 

According to Nicolson, the above-mentioned  exception creates a backdoor to engage in 

a best interest enquiry,498 which is evident in the fact that it is the most litigated 

defence.499 The exception has also given women who have suffered from domestic 

violence, a gap to invoke the exception so that they can escape their partners.500 It must, 

however, be noted that the exception focuses on the child and the harm that befalls him 

or her, and not the abducting parent.501 Article 13(b) can be translated to mean 

"something seriously bad might happen if the child is returned to its habitual country of 

residence, which will cause physical or psychological harm, and which would be too bad 

and unpleasant for the child to deal with". This must be proved on objective facts.502 A 

matrimonial dispute will always have an adverse effect on children.503 Harm is a natural 

consequence of an abduction and a subsequent custody dispute in which the emotions 

of parents have become volatile.504 The courts do not want the "abducting parent" to 

benefit from the wrong, meaning that the parent removing the child should not be able 

 

495 Weiner 2008 Am U L Rev 352–353. 
496 [2007] 1 All ER 783 para 52 and referenced in LD v Central Authority (RSA) 2022 3 SA 96 (SCA) para 

46; Ad Hoc Central Authority for the Republic of SA v Koch 2024 3 SA 249 (CC) para 61. 
497 Du Toit "The Hague Convention on the Civil Aspects of International Child Abduction" 464. 
498 Nicholson 2014 SALJ 762. 
499 Weideman and Robinson 2011 Stell LR 74. 
500 Weideman and Robinson 2011 Stell LR 91; Sonderup case para 34; see Family Advocate v B [2007] 1 

All SA 602 (SE) as an example of such a case. 
501 Pennello v Pennello 2004 3 SA 117 (SCA) para 50. 
502 Du Toit "The Hague Convention on the Civil Aspects of International Child Abduction" 464. 
503 Sonderup para 43–44. 
504 Sonderup para 46. 

https://www.saflii.org/cgi-bin/LawCite?cit=%5b2007%5d%201%20All%20ER%20783
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to rely on the consequences of that removal to create a risk of harm or an intolerable 

situation.505 Courts should resist utilising the article 13(b) defence as a substitution for 

an enquiry into a child's best interests.506 The drafters of the Convention did not intend 

for article 13(b) to be used as a vehicle for the litigation or re-litigation of the child's best 

interests.507 However, the exception has given courts a limited opportunity to consider 

the specific child's welfare at the time of the hearing of the application.508 

4.3.1.2 Protective measures 

4.3.1.2.1 Introduction 

It is important to understand that when a court orders  a child to be returned to its 

habitual country of residence, the child is not necessarily ordered to return to the left-

behind parent.509 The court can mitigate any harm suffered by a child and the abducting 

parent by ordering certain protective measures.510 In one of their Guides for Good 

Practice,511 the Convention states that: 

In some States, the court hearing the return application may have internal jurisdiction 
under national law to order measures of protection as part of its return order. In other 
States, the court may not have such jurisdiction. In these cases, however, the court may 
consider protective measures in the form of voluntary undertakings given to the court 
by the left-behind parent. 

South Africa is one of the member states that have the internal jurisdiction to devise such 

protective measures.512 These measures can be designed in such a way that they protect 

the individual circumstances of the child and the abducting parent.513 

 

505 Re H (Children) [2003] EWCA CIV 355 (20 March 2003) (CA) para 36. 
506 Pennello v Pennello 2004 3 SA 117 (SCA) (1 December 2003) para 31. 
507 LeGette 1990 TILJ 297 as referenced in Pennello v Pennello 2004 3 SA 117 (SCA) (1 December 2003) 

para 31. 
508 C v C (Minor Abduction: Rights of Custody Abroad) [1989] 2 All ER 465 (CA) at 471 as referenced in 

Pennello v Pennello 2004 3 SA 117 (SCA) (1 December 2003) para 45. 
509 Davel and Skelton Commentary on the Children's Act 17-23. 
510 Davel and Skelton Commentary on the Children's Act 17-23. 
511 HCCH 2020 The 1980 Child Abductions Guide to Good Practice Part VI Article 13(1)(b) para 46. 
512 Sonderup para 51. 
513 Sonderup para 51. 
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4.3.1.2.2 How does a court derive its authority to impose protective measures? 

The Convention provides for the creation of protective measures which emanate from 

section 38 read with section 28(2) of the Constitution as articulated in Sonderup: 

The court ordering the return of a child under the Convention would be able to impose 
substantial conditions designed to mitigate the interim prejudice to such child caused by 
a court-ordered return. The ameliorative effect of article 13, an appropriate application 
of the Convention by the court, and the ability to shape a protective order, ensure a 
limitation that is narrowly tailored to achieve the important purposes of the Convention. 

Protective measures that can be imposed upon by a court can relate to a wide range of 

services, such as assistance and support including access to legal services, financial 

assistance, housing assistance, health services, shelters and other forms of assistance or 

support to victims of domestic violence, as well as responses by police and through the 

criminal justice system.514 The protective measures must be in the best interest of the 

child, but may not infringe upon the objective of the Convention.515 Practical examples of 

return orders that have been imposed by South African courts are maintenance orders 

(for both the child and abducting parent), the payment of the travelling costs back to the 

child's habitual country, an order that a child must undergo therapy or medical 

examinations, interim contact between the child and the left-behind parent and interdicts 

against domestic violence.516 Ideally, in instances where protective measures are 

incorporated in a return order, a mirror order should be obtained in the country that the 

child is being returned to. 

4.3.1.2.3 Conclusion 

Protective measures are imposed to ameliorate hardships that the child may endure 

because of the return order.517 There is no guarantee that the post-return judicial 

 

514 HCCH 2020 The 1980 Child Abductions Guide to Good Practice Part VI Article 13(1)(b) para 43. 
515 Sonderup para 51. 
516 Sonderup case; CAR v The Central Authority of the Republic of South Africa (737/2023/ [2024] ZASCA 

103 (21 June 2024); Family Advocate Port Elizabeth v Hide [2007] 3 All SA 248 (SE); Chief Family 
Advocate of the Republic of South Africa as represented by Mr Keuben Gounden, Senior Family 
Advocate, East London v IRRJ (EL528/2019; 1730/2019) [2019] ZAECELLC 17 (16 August 2019); 
Central Authority v H 2008 1 SA 49 (SCA); Central Authority for the Republic of South Africa v SC 

(2022/0001) [2022] ZAGPJHC 700 (15 September 2022); LD v Central Authority (RSA) 2022 3 SA 96 

(SCA); KG v CB 2012 4 SA 136 (SCA). 
517 Boezaart "The position of minor and dependent children" 227. 
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proceedings will take place in the habitual country of residence upon the child's return.518 

The efficiency and enforceability of these measures will depend on the domestic law of 

the state to which the child is returning.519 

4.4 Conclusion 

Conducting a true legal analysis of the best interests of a child takes time.520 An 

assessment of this nature is not an uncomplicated and swift process.521 The Convention 

does not permit a court to make a full determination as to what is in the best interests of 

a particular child.522 The Convention is focused on the short-term interests of children, 

and not their long-term interests.523 It is premised on the idea that a child's habitual 

country of residence is best suited to determine its long-term interest, and524 seeks to 

neutralise the harm that is caused by the abduction.525 There are limited exceptions to 

the rule that the best interest of an individual child may be taken into account in these 

proceedings.526 The delay of Convention proceedings compromises the best interests of 

the child.527 
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Chapter 5: Concluding remarks 

5.1 Introduction 

The Constitutional Court has twice pronounced upon constitutional issues pertaining to 

the best interest of the child in relation to Convention proceedings.528 It is, however, 

submitted that there is scope for reform regarding this matter.529 

5.2 Recommendations 

5.2.1 Revisiting the matter in the Constitutional Court 

5.2.1.1 Introduction 

In Chapter 4 the stance of the Constitutional Court was discussed. The Constitutional 

Court has decided that the limitation of the best interest of the child standard in 

Convention proceedings is justifiable in an open and democratic society.530 For purposes 

of this study, it must be determined whether the way is barred for a re-visitation of the 

best interests of the child standard in these proceedings. 

5.2.1.2 Doctrine of precedent 

Stare decisis et non quieta movere (to stand by decisions and not to disturb settled 

matters) is the doctrine of precedent. It is an incident of the rule of law.531 The doctrine 

means that courts are generally bound by the decisions made by higher courts and their 

own decisions in similar matters.532 The doctrine is about respect; and respect for 

precedent promotes stability.533 The doctrine binds not only lower courts but also courts 

of final jurisdiction to their own orders.534 

 

528 Sonderup case; Ad hoc Central Authority for the Republic of South African v Koch [2023] ZA CC 37 

(hereinafter referred to the Koch case). 
529 Mahlobogwane 2008 Obiter 125. 
530 Sonderup case 
531 Daniels v Campbell 2004 5 SA 311 (CC) para 94. 
532 Brickhill 2010 CCR 92. 
533 Sunstein Radicals in Robes 28. 
534 True Motives 84 (Pty) Ltd v Mahdi 2009 4 SA 153 (SCA) paras 77–81. 
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5.2.1.3 Doctrine of precedent in South Africa 

The Supreme Court of Appeal535 has held that the court is bound to follow decisions by 

the Constitutional Court, regardless of whether it believes that judgment to be wrong. It 

was held further that only the Constitutional Court can set aside one of its own 

judgments.536 Moseneke537 has suggested that there may be exceptions to the doctrine 

of precedent and that where a court is satisfied that a previous decision is clearly wrong, 

or a particular point has not been previously argued, or where there is a distinguishable 

legitimate issue, the doctrine does not apply.538 De Vos argues that if a court is of the 

view that a binding judgment is clearly wrong and needs to be changed, the judge should 

formulate their rationale in their own judgment and urge the higher court to effect the 

change.539 Failure to do this will result in a breakdown of the rule of law.540 The 

Constitutional Court has held541 that: 

[T]he sound jurisprudential basis for the policy that a court should adhere to its previous 
decisions unless they are shown to be clearly wrong is no less valid here than is generally 
the case. 

To overturn a judgment, requires substantive reasoning, which must be full and frank.542 

It was noted in the Gcaba543 matter that: 

This court must not easily and without coherent and compelling reason deviate from its 
own previous decisions or be seen to have done so. 

In Gcaba v Minister of Safety and Security544 it was noted that it was uncertain in what 

circumstances the Constitutional Court may exercise the power to overrule an earlier 

decision; but this possibility was also left open when Van der Westhuizen J545 argued: 

 

535 True Motives 84 (Pty) Ltd v Mahdi 2009 4 SA 153 (SCA) paras 77–81. 
536 True Motives 84 (Pty) Ltd v Mahdi 2009 4 SA 153 (SCA) paras 77–81. 
537 Daniels v Campbell 2004 7 BCLR 735 (CC) para 95. 
538 Daniels v Campbell 2004 7 BCLR 735 (CC) para 95. 
539 De Vos 2010 Constitutionally Speaking. 
540 De Vos 2010 Constitutionally Speaking. 
541 Ex parte Chairperson of the Constitutional Assembly: In Re Certification of the Amended Text of the 

Constitution of the Republic of South Africa, 1996 1997 2 SA 97 (CC) para 8. 
542 Brickhill 2010 CCR 108. 
543 Gcaba v Minister of Safety and Security 2010 1 SA 238 (CC) para 62. 
544 2010 1 SA 238 (CC). 
545 Gcaba v Minister of Safety and Security 2010 1 SA 238 (CC) para 62. 
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Precedents must be respected to ensure legal certainty and equality before the law. This 
is essential for the rule of law. The law cannot rule unless it is reasonably predictable. 
The highest court of appeal – and this Court in particular – has to be especially cautious 
as far as adherence to or deviation from its own previous decisions is concerned. It is 
the upper guardian of the letter, spirit and values of the Constitution. The Constitution 
is the supreme law and has had a major impact on the entire South African legal order 
– as it was intended to do. But it is young, and so is the legislation following from it. As 
a jurisprudence develops, understanding may increase, and interpretations may change. 
At the same time though, a single source of consistent, authoritative and binding 
decisions is essential for the development of a stable constitutional jurisprudence and 
for the effective protection of fundamental rights. This court must not easily and without 
coherent and compelling reason deviate from its own previous decisions or be seen to 
have done so. One exceptional instance where this principle may be invoked is when this 
Court's earlier decisions have given rise to controversy or uncertainty, leading to 
conflicting decisions in the lower courts. 

Brickhill opines that the proclamation by Van der Westhuizen J is a recognition that clear 

rules are important and that there would be chaos in the legal community in their 

absence.546 Brand AJ commented in Camps Bay Ratepayers' and Residents' Association v 

Harrison547 that: 

These courts can depart from a previous decision of their own only when satisfied that 
that decision is clearly wrong. State decisis is therefore not simply a matter of respect 
for courts of higher authority. It is a manifestation of a rule of law itself, which in turn is 
a founding value of our constitution. To deviate from this rule is to invite legal chaos. 

A genuine concern that has been raised is the fact that once the Constitutional Court has 

declared a previous decision wrong, it might open the gates on all its previous decisions 

and lead to radical swings of jurisprudence.548 The legal community may be anxious when 

a constitutional precedent is overturned549 because it may pose a risk to the court's 

legitimacy.550 Sachs J has stated that "the community's understanding of the law needs 

to constantly evolve".551 As the constitutional systems develop and mature, the 

Constitutional Court is likely to reconsider older decisions that no longer seem correct.552 

Brickhill,553 in describing the Constitutional Court, notes that: 

 

546 Brickhill 2010 CCR 83. 
547 [2010] ZACC 19 (4 November 2010) para 28. 
548 Brickhill 2010 CCR 105. 
549 Brickhill 2010 CCR 107. 
550 Brickhill 2010 CCR 105. 
551 Sachs The Strange Alchemy of Life and Law 145. 
552 Brickhill 2010 CCR 96-97. 
553 Brickhill 2010 CCR 102. 



 
71 

In the traditional Canadian metaphor of the 'living tree', precedent plainly exists all the 
way up and throughout the tree, from the earliest constituting the roots – perhaps cases 
such as the Certification judgment, Makwanyane and Grootboom – to the most recent 
lie at the branches of the tree. Ours is still a relatively young tree with fairly shallow 
roots and only the beginnings of branches in some areas of constitutional law. In time, 
however, the Court is likely to confront issues that engage in some of its earliest and 
most ground-breaking decisions, for example if, a constitutional amendment was to seek 
to reintroduce the death penalty. Such a case would wrench the very roots out of the 
tree. 

If a judge urges the higher court to change an earlier ruling, he must do so with courtesy 

and respect because collegiality is owed to all judicial officers, no matter their standing 

in the hierarchy.554 

5.2.1.4 Best interest of the child and the Convention 

It is submitted that this is a matter that can be revisited by the Constitutional Court.  

There is compelling and sound reason to reconsider the best interest of the child standard 

in Convention matters.   It would not be the first time that the Constitutional Court has 

overturned one of its own decisions.  In the matter of Bwanya v Master of the High Court, 

Cape Town and Others555 the Constitutional Court overturned a previous decision556 that 

it had reached on a constitutional challenge of the Maintenance of Surviving Spouses 

Act.557  In redirecting itself, the court held that: 

Since Volks was decided, there has been a significant development in the common law.  
The development is key to answering this question …558  

The Constitutional Court's decision in the Sonderup case559 was handed down on 4 

December 2000, less than four years after the Constitution came into effect.  The concept 

of the best interests of a child as a right was still in its infancy in domestic law at that 

time. The decision came before judgments such as that of S v M560 and the development 

of South Africa's powerful child rights jurisprudence. The judgment was delivered at a 

time when the Convention Act 561 was still in force, ten years before it was repealed by 

 

554 De Vos 2010 Constitutionally Speaking. 
555  2022 (3) SA 250 (CC). 
556  Volks NO v Robinson and Others 2005 (5) BCLR 446 (CC). 
557  Act 27 of 1990. 
558  Bwanya v Master of the High Court, Cape Town and Others 2022 (3) SA 250 (CC) para 7.  
559 2001 1 SA 1171 (CC). 
560 2008 3 SA 232 (CC). 
561 Act 70 of 1997. 
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the Children's Act.562 Twenty-three years after Sonderup, the matter was revisited in 

Koch.563 However, not all relevant arguments were put forward for the court to consider, 

and these arguments may still be considered.   

5.2.2 Amendment of the Children's Act 

The passage of time can have an irreversible consequence on the relationship between 

child and parent.564 South Africa must embark on a proper law reform process insofar as 

the Convention time-periods are concerned.565 The Children's Act must prescribe a 

uniform court procedure concerning the return mechanism. The Children's Act must 

further impose a stringent timetable, inclusive of the appeal process, so that South African 

courts can ensure that return procedures are fully dispensed with within six weeks, 

inclusive of appeals. Certain court divisions have prepared and implemented their own 

court directives to ensure that these applications are dealt with efficiently; however, it is 

submitted that this does not promote uniformity and consistency. Every division within 

the South African judiciary must adhere to the same time- 

periods. 

5.3 Conclusion 

Progress is often slow.566 Since the Convention came into effect almost forty years ago, 

there have been numerous social and legal developments.567 However, the way is not 

blocked for law reform in Convention matters. To conclude, the study ends with the words 

of Fabricius J:568 "Like all children she deserves respect; and she has mine".  Children 

deserve respect, and respect should be given to them by placing their best interest at the 

forefront in every matter concerning him or her, without fail. 

 

 

562 Children's Act 38 of 2005. 
563 Koch case 37. 
564 Keller and Heri 2015 Nord J Int Law 282. 
565 Mahlobogwane 2008 Obiter 125. 
566 Shaknes, Stringer and Brandt 2023 Int J Appl Psychoanal Stud 499. 
567 Ferreira 2019 CILSA 40. 
568 Central Authority v Reynders 2011 2 SA 428 (GNP) para 29. 
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